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“Foodlands”
The Foodlands Cooperative of BC is a community service coop-
erative founded in 2017 with the mission to secure land in trust 
and to promote the protection and stewardship of food-pro-
visioning lands across BC. Foodlands Cooperative works with 
landholders, farmers, local communities and leaders in the ag-
ricultural and land trust sectors to develop and support diverse 
models of community-managed foodlands, and build healthy 
local food systems.

Foodlands Cooperative recognizes the tension between living 
on stolen land and the mission to secure land in trust. Early dia-
logue with the Working Group on Indigenous Food Sovereign-
ty, through the BC Food Systems Network, led our founders to 
use the term “foodlands” instead of “farmland” to recognize the 
diversity of food harvesting systems and the colonial history of 
agricultural land policies, and to further open a dialogue be-
tween and across communities and initiatives around inclusive 
land access. Foodlands Cooperative holds a vision where Indig-
enous Nations and settlers live in relation to the land in a just 
and peaceful relationship, and where Indigenous sovereignty 
is fully recognized, including cultural, political, economic and 
territorial self-determination.

Working across what is dominantly known as BC, we are 
grateful to be striving for this vision within the traditional and 
unceded territories of 27 distinct Nations who have been the 
stewards of these lands since time immemorial. Foodlands 
Cooperative and the members of its staff and board of direc-
tors are actively engaged in a decolonizing process at both 
personal and organizational levels. We are committed to being 
in these territories in a good way, promoting the protection of 
food-provisioning lands across BC so that land can be accessed 
and stewarded by communities.

Foodlands Cooperative upholds and demonstrates the public 
and community interest for sustainable land use, and is at the 
forefront of encouraging alternative forms of land ownership 
and practices that ensure our foodlands provide food security 
for their communities in perpetuity.
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Letter from  
Board Member  
Lori Snyder

Born and raised in the ’60’s in Squamish, I had no idea I was 
on the lands of the Skwxwú7mesh Nation. As I identify as a 
Metis refugee, I am grateful and humbled to be imprinted 
by the beauty, resilience and abundance of the animal and 
plant teachers that have guided me to share, respect and 
celebrate the diversity of land, water and Nations that I call 
my home. May I walk in a good way and remember to be a 
good guest with practices of reciprocity and responsibility, 
and continue to build relationships with all that exists.

All my Relations.

Lori Snyder is a descendant from the Powhatan, Dakota, 
T’suu tina, Nakota, Cree, Nipissing, Dene and Anishinaabe 
peoples, mixed with French and Celtic ancestry. She was 
born and raised on the lands of the Squamish people, 
near Vancouver, Canada, overlooking the Salish Sea on 
the Pacific Northwest Coast of Turtle Island. Today Lori is 
an herbalist and educator with a deep knowledge of wild, 
medicinal and edible plants that grow in everyday spaces. 
Foodlands Cooperative is grateful for her ongoing support 
of our development as a member of our board of directors.
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Why
In British Columbia today we face significant 
barriers to secure and affordable land access 
for food production, especially for a new 
generation of farmers and foragers interested 
in building alternative, sustainable food net-
works that utilize environmental best practic-
es and enable regional food security.

Over the past decade, many young people 
have begun to aspire to make a career of farm-
ing or foraging. In BC and elsewhere there is 
a groundswell committed to sustainable local 
food production. But it faces a host of prob-
lems:

 ■ lack of capital to purchase land, especially 
with ready farm infrastructure, because 
the real estate value of farmland is at an 
all-time high, especially around more 
populated areas;

 ■ reduction of the farmland-base due to 
speculation and the development of non-
farm estates; and

 ■ reluctance among landowners to provide 
long-term tenure to leaseholders.

Current Landowners
At the same time as new-entrant farmers 
struggle to access land, many current farm-
ers in British Columbia are poised to retire; 
however, their children have often developed 
their own careers or rooted themselves in a 
different place, and may not intend to carry on 
the family farming tradition. Few farms have a 
formal succession plan in place.

Yet many retiring farmers wish to see their 
legacy continue. Perhaps they have carefully 
tended the land with sustainable practices, 
and they worry this care will not continue if it 
is purchased by a large commercial farm. Or, 
they may be confronted with the possibility 
of their land being acquired for a non-farm es-
tate, for speculation, or even for development. 
These landowners often hope instead to see 
the work they invested in the property contin-
ue to be valued by and for their community.
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Putting Farms and Foodlands 
into Trust
Fortunately, there is an option available to 
landowners to contribute to land access and 
security—putting their land into “trust” by 
means of a land trust.

In its many forms, a land trust is a type of 
land-holding organization that effectively 
removes land from the speculative real es-
tate market, returns it to the ‘commons’ as a 
community resource, and ensures community 
oversight of its ongoing use and manage-
ment.

Farms or foodlands that are transferred to a 
land trust are managed in accordance with 
the land trust’s governing documents (such 
as its constitution and bylaws), the terms of 
any contract that facilitated the transfer of 
the land to it, and any applicable legislation 
and local government bylaws. (Note that this 
is different from what might be considered a 
‘legal trust’, where property is managed by a 
trustee for the benefit of specified people or 
purposes - see “Ways to Transfer Ownership to 
a Charity”, in “Ways to Transfer Ownership to 
a Charity” on page 29)

For the purposes of this guide, and unless 
otherwise stated, “putting land into trust” 
does not refer to a legal trust arrangement, 
but rather to the general activity of working 
with a land trust organization, using one of 
many possible arrangements in order to offer 
land access to new farmers and foragers with 
security and stability in perpetuity.

The Legal Literacy Project
Those who wish to put their land into trust for 
the benefit of the community typically have 
to wade through layers of government reg-
ulations from multiple agencies and bodies. 
Navigating these legalities has been a barrier 
to the donation of land and other innovative 
arrangements.

Foodlands Cooperative identified a significant 
lack of information and guidance for farm and 
foodland owners who desire to protect their 
land for future generations. There was a clear 
need for insights into the various options, 
processes and costs of having land transferred 
to a land trust, either via donation or through 
other transfer mechanisms.

This guide provides an introduction to the 
available mechanisms of land preservation in 
BC, including some of their legal and financial 
implications. It is our hope this publication 
will help to alleviate many of the challenges of 
working with land trusts, and lead to greater 
community access for farming and foraging 
forever.

We are striving to keep this document up-to-
date, and welcome feedback as we monitor 
ongoing changes in legislation.
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Where to Start

This Guide

This guide is designed for BC owners of farmland and food-
lands who wish to create a legacy by preserving their land for 
generations to come. Our intention is that it will inform these 
landowners and empower them to define and pursue their 
vision, by providing a high-level understanding of the key legal 
and financial considerations that will impact this process.

Foodlands Cooperative created this guide because the law 
surrounding estate planning and land transfers can be hard to 
navigate, and this can be a barrier for landowners who want to 
donate their land. We appreciate that these legal topics are not 
easy to read, even in this simplified form. We’ve broken them 
down as follows:

Your Land, Your Legacy: A Farm and Foodland Owner’s Guide in 
BC consists of three primary sections and two appendices (see 
the Table of Contents above for more detail and page num-
bers):

 ■ Where to Start  (the current section) covers introductory 
information, including how to develop your vision and 
what types of organizations to consider as donees.

The subsequent sections explain the two primary options for 
protecting land through a third-party entity:

 ■ “Creating a Legacy by Transferring Land Ownership” on 
page 26 covers the various ways in which a landowner 
can transfer ownership of their land to a third-party entity, 
and the important considerations of each.

 ■ “Creating a Legacy by Granting a Covenant” on page 
38 covers ‘Section 219’ covenants under the BC Land 
Title Act as a means to secure land, including the important 
limitations of this option.
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This is followed by two appendices:

 ■ “Appendix A: Tax Implications” on page 
45 covers some of the tax and other 
financial implications of donating an 
interest in land, including capital gains, 
property transfer taxes, probate fees and 
donation receipts.

 ■ “Appendix B: Due Diligence when 
Transferring Land” on page 67 
describes the types of restrictions that may 
be pre-existing on a parcel of land, and 
the due diligence that a donor and donee 
should conduct (likely with the assistance 
of one or more professionals).

We also show guiding questions throughout 
this guide. You’ll notice that these often align 
with questions raised in the upcoming section, 
“Developing Your Vision”.

Finally, although we try to incorporate defini-
tions for terms in the text, a glossary for many 
of the technical terms can be found at the very 
end of this guide.

Obtaining Professional 
Advice

This guide is provided with the understanding 
that its authors, as well as those consulted 
in its development, are not providing legal 
or other professional advice. Its contents are 
meant to provide owners of foodlands and 
farm businesses with general information 
about donating 
land and related 
property. To ensure 
your own circum-
stances and the 
latest information 
have been properly 
considered, the 
services of a law-
yer, accountant, or 
other professional advisor should be sought. 
The information referenced in this guide may 
also change from time to time. While Food-
lands Cooperative aspires to provide up-to-
date information, your professional advisors 
can confirm whether the information con-
tained here remains accurate.

Particularly, in order to facilitate a donation 
with as little risk as possible and ensure estate 
planning is executed effectively, we recom-
mend that landowners retain legal representa-
tion early on in the process. A lawyer can also 
help a landowner navigate the nuances of the 
law, including more specific options for ac-
complishing the landowner’s unique vision.

While engaging the services of a lawyer or oth-
er estate planning professional will increase 
the cost of a donation, it will also reduce the 
risk of an expensive mistake—and the cost 
of a mistake in real property transfers can be 
significant.

Who can help 
you navigate 

the options for 
developing  

your legacy?
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Other Resources
 ■ The BC Transition Toolkit for Non-Family 
Farm Transfer was developed by Young 
Agrarians to explore alternative ways to 
transition land and farms. It supports the 
community to develop plans that transfer 
lands, farm businesses and knowledge 
between generations. Although its 
scope covers transfer options besides 
those involving a charity, we highly 
recommend this toolkit’s walk-through 
process for setting your vision, assessing 
feasibility, making a plan, documenting, 
implementing, and maintaining your 
transition.

 ■ The Green Legacies Guide is a one-stop 
resource for legal, financial and other 
professional advisors whose clients wish 
to create their personal nature legacies. 
The guide shows how a donor’s goals can 
be linked with advantageous gift planning 
options to discover the financial benefits 
of gifting ecologically sensitive land and 
covenants.

 ■ Planned Giving for Canadians is an 
essential guide for estate planning 
professionals and charities, from the 
Canadian Association of Gift Planners.

Developing Your Vision

Your vision for your land will inform the legacy 
you create. There are many different ways 
to protect foodlands for future generations, 
and your vision will help you and your advi-
sors define a path forward. This section pos-
es some of the questions that will help you 
specify what you value, as well as your needs 
in practical terms, as 
you develop this vision. 
The following is adapt-
ed from the Young 
Agrarians Transition 
Toolkit (“Considerations: 
Current Farmer”), with 
gratitude.

There are many different ways to protect 
foodlands for the future. Different approaches 
will offer different degrees of protection for 
the land, as well as different levels of financial 
benefit for the landowner, and will impact the 
way the land can be used by the charity and 
the community. Understanding your vision 
and needs will help you choose a pathway. 
Ultimately, your vision will be shaped by fac-
tors like when you want the transfer to begin 
or complete, how you or your family want to 
be involved in the land during and after the 

What do you 
want your 

legacy to 
accomplish?
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transition, your financial needs, your family’s 
expectations, and the legacy you want to 
leave for the future.

Decisions about the future of your land should 
be part of a wider estate-planning process, 
assisted by an estate lawyer or other estate 
professional. But having a clear vision for your 
land before approaching a professional advi-
sor can help you be efficient with the advisor’s 
time.

We strongly recommend actually writing your 
vision out. A great resource for this process is 
the section of the Young Agrarians Transition 
Toolkit on “Setting Your Vision”; see especially 
the “Legacy Letters” for a creative way to ar-
ticulate your vision, including examples from 
other landowners and templates for your own 
use.

Defining Your Resource
The first step in this process of articulating 
your vision is to define your resource. What 
property exactly are you talking about, includ-
ing land and buildings, as well as other assets?

Who else is involved in this property—per-
haps other owners, or family members who 
have a personal interest? See “Your Current 
Ownership Structure” later in this section for 
some considerations regarding other owners, 
and “Family Legacy” below for considerations 
regarding your heirs.

Articulating Your Values
Your values are the key reasons that have led 
you to look at alternatives to putting your land 
on the market. These values inform your goals 
for the land, which should be 
approached with as much 
careful and advanced 
thought as possible. For 
many current farmers, 
primary goals for their 
legacy might be based 
on simply ensuring 
that their land continues to be farmed, or that 
it is appreciated by further generations. The 
ecological and social value of the land may 
feel more important than the financial value, 
or they may want to ensure the land is valued 
for food provisioning and never exploited as a 
commodity.

What is 
important  

to you in  
this legacy?
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Consider:

 ■ How do you want your legacy to impact your community?

 ■ What is it about your land that is most important to you?

 ■ What elements of the culture you have developed on the 
property (e.g. traditions, values) do you want to pass on to 
the next generation?

 ■ What does your desired legacy mean for your relationship 
to the land going forward?

 ■ How involved do you want to be in the management of the 
farm once you retire? How might that change with time?

 ■ How do you want the land to be stewarded in the future? 
Might certain areas need extra protection?

 ■ How open are you to the vision of the donee or of your 
wider community?

 ■ How do you want to commemorate the history of this land?

Articulating Your Needs
Access to the Land: Many landowners want to stay on their 
land while transferring its management to the community 
during their lifetime, and there are various ways to do this. 
The exact mechanism for staying on the land will be different 

depending on the land transfer model 
that fits your needs. It will be important 
to consider what housing is available on 
the land and what changes may need to 
be made to accommodate both current 
and new uses. For more on this topic, see 
“Continuing to Enjoy the Land”, within 

both “Creating a Legacy by Transferring Land Ownership” 
on page 26 and “Creating a Legacy by Granting a Cove-
nant” on page 38.

Consider:

 ■ Where do you want to live?

 ■ If you want to continue to live on the land, for how long?

 ■ Do you want to continue to farm the land? What is your 
timeline for retiring?

 ■ Do you want to continue to access the land after you retire? 
If so, which parts and how?

What are 
the practical 
limitations of 
your legacy?
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Wealth Management: Financial needs are an important part 
of land-legacy planning. Land is generally the most significant 
asset held by a farmer or their family, and the income from 
farming can be relatively small in comparison. This can influ-
ence the expectations of your heirs, and also have implications 
for your financial security after a donation.

For many farmers, a land sale is anticipated to be the main 
source of retirement income. It’s important to understand what 
you want your retirement to look like, what funds you’ll need, 
and what you want to leave as a financial legacy to your heirs, 
so that your legacy plan meets those needs.

There are options for protecting land while garnering income, 
whether ongoing income such as through a rent-to-own ar-
rangement, or one-time income through a below-market sale 
to a charity or even a highest-bidder public sale combined with 
a protective covenant held by a charity. See Appendix A for in-
formation about the tax and other implications of transferring 
land.

Consider:

 ■ What are your living expenses? How will those change over 
time?

 ■ What income do you need from farming?

 ■ What are your financial needs in order to retire from 
farming?

 ■ Do you require one-time income from this land? Ongoing 
income?

 ■ When would a donation make the most sense, during your 
lifetime or upon your passing?

 ■ Besides the land, what other assets would you like to leave 
to the charity? Or to your family? What would you prefer to 
sell?

Where To Start 10



Family Legacy
The family property is an emotionally-charged 
asset, and inheritance is a matter that should 
be carefully weighed when considering 
transferring land to a charity. It’s possible that 
one heir wants to continue the family farm, 
or that off-farm heirs expect their fair share of 

the family’s financial 
legacy. How do you 
balance leaving some-
thing for your heirs 
while donating your 
land to your commu-
nity?

Many children of farmers cherish memories of 
growing up on the farm and feel a close con-
nection to the land. Any legacy plan should 
consider how the family wants to remain 
involved in their legacy in the future, or to 
adequately recognize the family’s donation.

Engaging the whole family early in the process 
ensures that everyone who will be impacted 
by the land transfer has had the opportunity 
to share their voice; getting them on board 
with the decision avoids future complications, 
such as children contesting a will. Mediators 
can be helpful to ensure everyone’s voice is 
heard while navigating these conversations.

Consider:

 ■ What values do you hold as a family 
around the land?

 ■ What do your children want to see happen 
with the land in the future? What do they 
think about your vision?

 ■ What role do they see themselves having 
in relation to the land? Is this expected to 
change over time?

 ■ What are the needs of your heirs? Do they 
need a financial benefit from the transfer?

 ■ What other assets are part of this picture 
(e.g. life insurance, investments, other 
properties)?

 ■ What is equitable? This might not be the 
same thing as equal.

Putting Your Vision to Paper

Whether it happens in private moments of 
thought, conversations with your partner, or 
full-scale family debates, throughout your 
visioning process remember to record your 
questions and decisions, including questions 
for the organizations you approach. Be aware 
that creating a land legacy requires develop-
ing a relationship of trust and reciprocity with 
an organization, and that you will likely need 
to compromise and prioritize among your 
goals.

What is the  
role of your 
family in  
this legacy?
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See “Documenting the Intent of a Transfer” below for informa-
tion about how a Memorandum of Understanding can be used 
to lay out many of the decisions that comprise an agreement 
with an organization, in a non-binding manner, before you 
prepare for a legal agreement.

Resources
 ◆ Young Agrarians BC Transition Toolkit for Non-Family 
Farm Transfer

 ◆ “Setting Your Vision”

 ◆ “Considerations: Current Farmer”

 ◆ “Legacy Letters” (PDF/Word templates)

 ◆ “Testing the Models”

Types of Land Legacies

This section provides an overview of your primary options in 
creating a land legacy.

When full land ownership (the ‘fee simple interest in the land’) 
is transferred either to family or on the open market, a risk 
remains that that your vision for the land will be lost over time. 

Many landowners are interested in 
leaving a legacy with their land to en-
sure it is managed with specific values 
and goals in mind, such as the pursuit 
of community food security, benefit to 
your community, and access for future 
generations of food producers.

As a landowner, you have two options you can use to secure 
your land to advance your vision:

Transferring Ownership: You can secure your land by trans-
ferring complete ownership—formally referred to as fee simple 
ownership—to a third-party organization with a mandate that 
aligns with your vision. Such a transfer can be made during 
your lifetime through either a donation or a sale, or at the time 
of your passing through a donation in your will. While the end 
outcome will generally be the same—that ownership of the 
land is ultimately held by the organization—different legal 

What are the 
basic types 
of land trust 
legacies?
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Transferring Ownership Granting a Covenant

Who owns the land after-
wards?

Ultimately the donee or pur-
chasing organization, although 
the transfer does not need to 
be immediate

The landowner who granted 
the covenant continues to own 
the land, and can transfer this 
ownership through the same 
means as any other landowner

What can limit how the 
land is used?

 ■ The governing documents of 
the organization

 ■ the legislation that governs 
that type of organization

Depending on the structure of 
the transfer, potentially also:

 ■ a deed of gift

 ■ the BC Charitable Purposes 
Preservation Act

 ■ the law of legal trusts

All of the following:

 ■ the terms of the Section 219 
covenant

 ■ the enforcement policies 
of the covenantee 
organization

 ■ the legislation governing 
Section 219 covenants (e.g. 
the BC Land Title Act, the BC 
Property Law Act)

How can the land be 
transferred in the future?

Only in extreme circumstances, 
unless the deed of gift permits 
transfers; in any case, it typically 
must be transferred to a simi-
lar organization limited by the 
same deed of gift

At any time, unless the cove-
nant limits transfers, but the 
covenant will carry over to 
each new owner

What are the financial 
implications for the land-
owner?

 ■ Land could be donated, sold, 
or partially donated to the 
organization

 ■ donations to a registered 
charity or other qualified 
donee can result in a tax 
credit (or a tax deduction if 
the donor is a corporation)

 ■ The covenant can be 
donated, sold, or partially 
donated to the covenantee 
organization

 ■ donation of a covenant to 
a charity or other qualified 
donee can result in a 
moderate tax credit

 ■ the donor also retains the 
right to lease out or sell the 
land

Summary comparison of implications of creating a legacy by transferring ownership  
versus by granting a Section 219 covenant
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mechanisms can also be used to facilitate 
the transfer in different ways depending on 
your needs. All of these options are explored 
further in Creating a Legacy by Transferring 
Land Ownership, below.

Granting a Covenant: Alternatively, instead 
of transferring complete ownership to an 
organization, you can protect your land by 
registering a ‘Section 219 covenant’ that 
specifies requirements on the way any current 
and future owners use the land, naming the 
third-party organization as the enforcer of 
the covenant. This option is explored further 
in “Creating a Legacy by Granting a Cove-
nant” on page 38, below.

Ownership Structures

Different kinds of property can be donated, 
including land, buildings on the land, equip-
ment, assets like quota or inventory, and the 
shares of a farm corporation.

Regardless of the kind of property, however, 
when considering donating it is important to 
understand the ways in which your current 
ownership structure will inform how and 
when a donation decision can be made.

For instance, while there may be only one 
person—the intended donor—listed on the 
title to the land in question, there may be 
others with interests or charges registered 
against the land who must be involved in or 
consent to the donation in order for it to have 
legal effect. Similarly, others, including family 
members with rights under the BC Family Law 
Act, may have an interest in the property and 
may need to be consulted or consent as well.

Therefore, it is advisable to include in the 
decision-making process any other individuals 
or entities who might have, or feel they have, 
claim to an ownership interest in the land. (For 
more information, see “Registered vs. Benefi-
cial Ownership” below, and “Appendix B: Due 
Diligence when Transferring Land” on page 
67. A lawyer should be consulted to help a 
landowner determine and identify any other 
individuals or entities with an ownership inter-
est in a specific parcel of land.)

The name of the registered owner on title to 
the land is usually the legal ‘person’ or ‘per-
sons’ entitled to sell or donate the property. 
This could be an individual or an incorporated 
entity, or even a combination. The registered 
owner(s) on title (or those with the authority 
to make decisions on behalf of an incorporat-
ed entity on title) should be the individuals 
in discussion with the organization, and are 
referred to in this guide collectively as the 
landowner. They can, of course, choose to 
include additional people in the decision, such 
as impacted family members (see “Developing 
Your Vision”, above).
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It is also important to distinguish between the ownership of 
the land—the entity/entities with the legal and beneficial 
rights to the land—and the structure of the business that 
might be farming on that land (such as a sole proprietorship, 
joint venture, limited partnership, partnership, corporation, or 
cooperative). The owners of a tenant business farming on the 
land are not entitled to decision-making power over a land 
transfer, although it may be best practice to include them, es-
pecially if there is a lease that may need to be assigned to the 
new owner.

Registered vs. Beneficial Ownership
There are actually two components to ownership of property: 
registered ownership and beneficial ownership.

In the context of real property, the registered owner is the 
person or entity that is registered on title at the BC Land Title 
Office. In contrast, the beneficial owner is the person or enti-
ty that has the right to the economic benefit of the property, 
including, in many cases, the right to the proceeds of a sale.

In most cases of real property ownership, the same entity 
holds both sets of rights. However, it is possible for an entity 
other than the registered owner to hold a beneficial interest 
in the property. While in some cases this arrangement will be 
structured as a ‘legal trust’ (the details of which are beyond the 
scope of this guide, though some information is provided be-
low in “Ways to Transfer Ownership to a Charity” under Creat-
ing a Legacy by Transferring Land Ownership), in others the 
arrangement may serve another purpose. BC recently brought 
into force the Land Owner Transparency Act to bring greater 
transparency to the existence of beneficial interests in real 
property.

If applicable, the identities of the registered and beneficial 
owners of property will be key details in a decision to donate 
land or other farm property.

If land is farmed by a part-
nership, it could be consid-
ered ‘partnership property’ 
even if it is registered only in 
the name of the prospective 
donor. If land is partnership 
property, any decisions in 
relation to it will be subject 
to the partnership agree-
ment(s), the relevant legisla-
tion, and the consent of the 
other partners.
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Legal Entities  
That Can Be Owners
Individuals: Individuals can own land as a 
single person, as joint tenants, or as a tenant 
in common. They can be the registered owner, 
the beneficial owner, or both.

Within the limitations of their ownership 
structure, individuals can transfer land (or an 
interest in it) through living gifts, wills, or sales. 
All these concepts are explained further in the 
next section, “Creating a Legacy by Trans-
ferring Land Ownership” on page 26. 
Importantly, there will be tax implications for 
each individual who disposes of their interest 
in land (i.e. sells, gifts, or otherwise transfers 
their interest to another person or entity); see 
“Appendix A: Tax Implications” on page 
45 for more information.

Even when the prospective donor is the only 
person listed as the registered owner of the 
property, if they have a spouse, their spouse 
may need to be involved in a transfer decision, 
as BC’s Family Law Act, or a previous agree-
ment between the spouses, may give them a 
claim to the property.

Incorporated Entities: Where land 
is owned by an incorporated enti-
ty, such as a company, society, or 
cooperative association, decisions 

respecting that land must be made according 
to the legislation that governs that type of or-
ganization, as well as the entity’s own govern-
ing documents.

This may involve consent of all shareholders or 
members. For example, the BC Business Corpo-
rations Act says that an incorporated company 
must not sell, lease, or otherwise dispose of 
‘substantially all’ of its undertaking unless 

it has been authorized to do so by special 
resolution.  Where an incorporated company 
wishes to transfer a significant asset of the 
company (such as land), the owners should 
confirm with their lawyer whether such a reso-
lution is required. The donee may also request 
a copy of any relevant special resolution for its 
own records.

It is also possible for the shares of a company 
to be donated instead of its assets. Where the 
shareholders of a company transfer all shares 
to an organization, the donee organization 

Scenarios
One Name on Title: If your 
land is owned by one per-
son with no joint tenants, 
tenants in common, or other 
agreements sharing ownership of the 
land, all principles in this guide generally 
apply unless otherwise indicated. Watch 
for this icon where a simplified process 
is enjoyed by landowners who do not 
share title.

Joint Tenants: If you own 
land as a ‘joint tenant’ (the 
most common situation for 
couples), watch for this icon. 
While the content of this guide generally 
applies, this icon will flag information 
specific to your ownership arrangement

Incorporated Entity: Many 
different types of incorpo-
rated organizations can own 
land, including a family farm 
company, a cooperative, or a non-profit 
organization. If your land is owned by an 
incorporated organization, watch for this 
icon for special considerations.
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would effectively own all the assets (and lia-
bilities) of the company through its control of 
the company’s shares—not only the land, but 
also the machinery, equipment, livestock and 
inventory. Before accepting the shares, the do-
nee organization will conduct due diligence 
in relation to the company, in order to fully 
understand the implications of receiving the 
donation.

In most circumstances, after receiving the 
shares, the donee organization will dissolve 
the company and transfer the company’s 
assets to itself, as it may not be permitted by 
legislation or by its governing documents to 
hold shares of an active company.

If, on the other hand, the donee organization 
is able to maintain the company, the original 
landowner (or their heirs or other designated 
individuals) might be able to retain minority 
shares in the corporation. Administration of 
the corporation would be subject to the do-
nee organization’s legislated restrictions and 
its governing documents.

Donation of either assets or shares to an orga-
nization will each have different implications 
for the donor’s taxes. (See “Appendix A: Tax 
Implications” on page 45 for more infor-
mation.)

Joint Tenancies and  
Tenants in Common
Land can also be jointly owned by multiple 
legal entities at the same time. There are 
important distinctions between these two sys-
tems: ‘joint tenancies and ‘tenancies-in-com-
mon’.

Joint Tenants: Each joint tenant is 
generally deemed to hold an equal 
share in the property. Joint tenants 
also have a ‘right of survivorship’: 

upon their death, one owner’s interest in 
the land is transferred to the surviving joint 
tenant(s), rather than becoming part of their 
estate.

Note that this also means if a charity receives a 
donation or sale of joint tenancy, when the oth-
er joint tenant(s) (the current landowners) pass 
away, full ownership passes onto the charity.
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Tenants-in-Common: By contrast, unless they have an agree-
ment stating otherwise, a tenant-in-common can sell their 
interest in land to another entity without the consent of the 
other tenant(s)-in-common. Or, on the passing of a tenant-in-
common, their interest in the land is passed according to their 
will. Tenants in common can also own unequal shares—as long 
as the total adds up to 100%.

Donees

Securing land for community benefit is generally done through 
a third-party organization that receives ownership or another 
kind of interest in the land, which bestows upon that organi-
zation the authority to protect that land for a specific purpose. 
This arrangement is commonly called a ‘land trust’, but an 

organization that does not identify itself as 
a ‘land trust’ can often perform the same 
functions. Therefore, this guide refers to 
these organizations by their legal struc-
tures, such as a registered charity, rather 
than as ‘land trusts’ generally.

Note that a ‘land trust’ is 
different from a ‘legal trust’, 
which is a specific type of 
legal construct through 
which property, such as land, 
is managed by a ‘trustee’ 
(which can be individuals, 
organizations, or both) for 
the benefit of specified people 
or, in some cases, specified 
purposes. The trustee under 
a legal trust is subject to fidu-
ciary obligations in relation 
to the property that do not 
usually apply to a land trust. 
While it is possible for a land 
trust to be the trustee under a 
legal trust, for the purposes of 
this guide, “putting land into 
trust” refers to working with 
an organization, using one of 
many possible arrangements 
in order to offer land access 
to new farmers and foragers 
with security and stability in 
perpetuity. (Unless otherwise 
stated, it does not refer to a 
legal trust arrangement.)

Who can  
receive title  
to your land?
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Registered Charities
Registered charities are charitable organiza-
tions, public foundations, or private founda-
tions that have been approved by the Canada 
Revenue Agency (CRA) to hold charitable sta-
tus and issue donation receipts. A registered 
charity must have purposes that are exclusive-
ly and legally charitable, and must be estab-
lished for the benefit of the public. Further, a 
registered charity’s activities must support its 
recognized charitable purposes. Entities that 
can apply to the CRA for status as a registered 
charity include non-profit societies, communi-
ty service cooperatives, and some legal trusts. 
Not all organizations with ‘charitable’ purposes 
or activities are registered charities.

When an interest in land is donated, the dona-
tion is most commonly made to a registered 
charity because of the associated tax benefits. 
Furthermore, a landowner can be assured 
that the charity will be legally required to use 
its interest in the land in accordance with its 
constituting documents (e.g. its constitution, 
bylaws, memorandum of association, rules), its 
charitable purposes, and, in some cases, BC’s 
Charitable Purposes Preservation Act. See the 
next section, “Creating a Legacy by Trans-
ferring Land Ownership” on page 26, 
“Mitigating the Risk of your VIsion not being 
Realized”, for some information on how a reg-
istered charity is restricted in its management 
of land, depending on whether it is full owner-
ship or a covenant that is transferred, and the 
structure of that gift.

If these factors are important to a landowner, 
they should confirm that the organization 
they are contemplating donating property to 
is in fact a registered charity and capable of 
issuing donation receipts.

Because of the multiple benefits of donating 
land to a registered charity, this is the most 
common structure of a land trust. Therefore, 
throughout the remainder of this guide the 
donee organization is typically referred to as 
“the charity”.

However, other organizations are able to act 
as land trusts as well.

Other Qualified Donees
Under the Canadian Income Tax Act, quali-
fied donees are organizations that can issue 
official donation receipts. While registered 
charities are one kind of qualified donee, the 
CRA recognizes a number of others. Potential 
other qualified donees include the Crown (at 
the federal, provincial, or territorial levels), 
registered low-income seniors’ housing cor-
porations, and registered Canadian municipal 
or other public bodies that perform a function 
of government in Canada. As the most likely 
candidates for a farm or foodland trust, two 
types of public bodies that perform a function 
of government are elaborated here.

Note that many Indigenous governing bodies 
have registered as qualified donees; see below 
for more information.
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Local Governments: A municipality (or other local govern-
ment) can register as a qualified donee and thereafter provide 
tax receipts for donations.

Everything a municipality in BC does is legally bound by en-
abling legislation like the BC Local Government Act and the BC 
Community Charter. The purposes of a municipality, and the 
powers it has for pursuing these, are quite broad and include 
different avenues for accepting land by donation, or receiving 
land in trust (i.e. by means of a legal trust).

Once a donation is received, a municipality can lease land out 
in accordance with the terms of the trust and the BC Communi-
ty Charter. A municipality could also incorporate a company or 
society for the purpose of receiving and managing land.

Any property donated for what would be considered a charita-
ble purpose may be subject to the restrictions and protections 
offered by the BC Charitable Purposes Preservation Act. Howev-
er, the BC Community Charter does provide municipalities with 
an avenue for obtaining a court order to vary the terms of a 
trust, where the municipality is of the opinion that the terms 
are no longer in the best interests of the municipality.

Other Organizations
Land can also be transferred to an organization that is not a 
charity or a qualified donee. The transfer will not be eligible for 
the same tax benefits, nor the same kinds of legislated protec-
tion, but the law does still provide a degree of protection for 
these donations. Some types of organizations that might be 
considered for the donation of land are non-profit societies, 
community service cooperatives, and farmers’ institutes.

As elsewhere, a prospective donor will want to consult with 
professional advisors about how to best ensure their inten-
tions are executed, and to mitigate other risks. In particular, a 
donation to a non-charitable organization will not entitle the 
donor to a tax receipt and could actually have negative tax 
consequences if poorly planned. See “Appendix A: Tax Impli-
cations” on page 45 for information.
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Non-Profit Societies: Many societies in BC 
are formed under the BC Societies Act but 
do not qualify as charities with the Canada 
Revenue Agency. Besides the Societies Act, 
societies must also abide by their own gov-
erning constitution and bylaws, though these 
documents can often be changed through a 
special resolution at an annual general meet-
ing of the society’s members.

If the society is not registered as a charity, the 
only automatic limitation on the use of donat-
ed property may be that it is used in further-
ance of the society’s purposes. As in every 
situation, the donor will want to ensure the 
prospective donee society’s purposes align 
with the intended purpose of the gift.

However, it may be possible to restrict the 
purposes to which a gift is put. A landowner 
may be able to donate their property to a 
society in a trust arrangement; as the trustee, 
the society would be mandated to use the 
property for the purposes set out in the trust. 
Land can also be gifted ‘for charitable pur-
poses’ even if the society is not registered as a 
charity, and the use of land may therefore be 
restricted, including under the BC Charitable 
Purposes Preservation Act.

A prospective donor will also want to consider 
who the possible recipients of their donation 

may be if the society to which they are do-
nating ceases to exist, either by dissolution or 
insolvency. These processes are governed by 
the Societies Act, but can be further controlled 
by the society’s governing documents, as well 
as by a ‘deed of gift’.

Community Service Cooperatives: Cooper-
atives in BC are registered as one of several 
types depending on their purpose. Commu-
nity service cooperatives are a special desig-
nation created in BC through the Cooperative 
Association Act. Community service coopera-
tives have a similar status to that of non-profit 
societies. In simple terms, a cooperative exists 
for the benefit of its members, whereas a 
community service cooperative exists for the 
benefit of the community.

If the community service cooperative is not 
registered as a charity, transferring land to it 
will carry the same risks as described above 
for societies: the donation will be primarily 
protected by the donation’s ‘deed of gift’, the 
cooperative’s own governing documents 
(which can often be changed through a spe-
cial resolution at an annual general meeting), 
and the BC Cooperative Association Act.
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According to the Cooperative Association Act, 
property owned by a community service 
cooperative can only be transferred to an-
other community service cooperative, or to 
a registered charity with the capacity to take 
on the property and use it for the purposes to 
which it has previously been put. An excep-
tion may be if the cooperative dissolves and 
has outstanding debts and liabilities that must 
take priority over any other commitments or 
restrictions related to donated property.

For extra protection, a landowner can likewise 
donate their property to a cooperative in trust, 
mandating the trustee cooperative to use the 
property for the purposes set out in the trust, 
or land can also be gifted to a cooperative ‘for 
charitable purposes’ so that the use of land 
may be restricted under the BC Charitable 
Purposes Preservation Act.

Farmers’ Institutes: In BC, a unique type of 
non-profit organization can be incorporated 
under the BC Farmers and Womens Institutes 
Act with specific purposes, including improv-
ing conditions of rural life or promoting the 
theory and practice of agriculture. Farmers’ 
institutes may acquire property, but they are 
subject to a unique legislative regime that will 
need to be reviewed, along with the purposes 
of a particular farmers’ institute, whenever 
such an organization is being considered for a 
donation of property.

Indigenous Nations
A donation of land to an Indigenous nation 
will depend on how the land of that nation 
is governed. This will also determine wheth-
er a donation receipt can be issued by the 
donee. Many Indigenous governing bodies 
have registered as qualified donees under the 
Canadian Income Tax Act and so could be in 

a position to provide a donation receipt to a 
prospective donor. Below are some additional 
factors for consideration.

If a nation’s land is subject to the Canadian 
Indian Act, or it regulates its land pursuant to 
the Canadian First Nations Land Management 
Act, all of the nation’s land is likely held by the 
Crown for the use and benefit of that nation. 
As such, a donation to a nation in this position 
would likely actually be a donation to the fed-
eral government, which could then undertake 
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an ‘addition to reserve’ process. In the context 
of a nation with a ‘land code’ in place—pursu-
ant to the Canadian First Nations Land Man-
agement Act—laws enacted under that land 
code may also affect the donation.

If, on the other hand, a nation is self-govern-
ing, then all of the land governed by that na-
tion may be held in fee simple by that nation, 
subject to the legislation and any relevant 
agreements that enabled that nation to be 
self-governing. As such, the donee of land in 
this situation would be the entity that holds 
the fee simple title to the nation’s property.

A third option is where a nation holds their 
land pursuant to a treaty. In this case, the land 
is generally held pursuant to the terms of the 
treaty and any donations will be subject to 
these, and any laws the nation has put in place 
pursuant to it.

Finally, a fourth option is where a nation has 
incorporated a company or society through 
which it pursues certain activities or busi-
ness. In this circumstance, a donation would 
function the same way as any other donation 
to a company or society, Indigenous or not; 
likewise, if this entity has charitable status, a 
donation would function like a donation to 
any other registered charity.

Note that any donee nation will likely place 
heightened importance on the underlying 
relationships of any potential donation. 
Although not a legal aspect of the arrange-
ment, it is an equally, if not more, important 
aspect to working with an Indigenous com-
munity to repatriate land.

Resources
 ■ CRA

 ◆ “ What is Charitable?”

 ◆ “Qualified Donees”

 ◆ “Guidelines for registering a charity: 
Meeting the public benefit test”

 ■ BC Charitable Purposes Preservation Act, 
SBC 2004, c 59

 ■ BC Community Charter, Section 184

 ■ BC College and Institute Act, RSBC 1996, c 
52

 ■ BC University Act, RSBC 1996, c 468

 ■ BC Farmers and Womens Institutes Act

 ■ Canadian Indian Act, RSC 1985, c I-5

 ■ Canadian First Nations Land Management 
Act, SC 1999, C 24

Documenting the Intent  
of a Transfer

In all of the possible combinations of donor 
and donee described above, in the process of 
discussing and negotiating a common vision 
for the land, a landowner and organization 
can develop and enter into a memorandum 
of understanding (MOU) that sets out their 
respective expectations.

Collaborating with Your Donee: Approach 
the development of an MOU as a collabora-
tion. Below are some guiding principles for 
having these kinds of conversations, adapted 
from the Young Agrarians Transition Toolkit on 
“Building a Common Vision”:

 ■ Stay curious and listen deeply. Work to 
understand those involved and how they 
came to the perspective they have.
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 ■ Ask open ended questions and have 
exploratory conversations to build mutual 
understanding.

 ■ Seek common ground to build trust and 
understanding and identify your key 
interests. Ask, “What is your basic concern 
in wanting…?” “What do we both value 
here?”

 ■ Consider and acknowledge the other 
party’s perspective. Let them know you 
heard them by using clarifying questions 
such as: “It sounds like … is really 
important to you—did I get that right?”

 ■ Clarify your assumptions. Ask, “What did 
you mean when you said…?”

 ■ Tackle barriers together. Rather than ‘me’ 
versus ‘them’, shift your approach to ‘us’ 
versus ‘the issue’.

 ■ Avoid going straight to solutions. 
Explore each party’s needs and what is 
important to them in a solution, before 
brainstorming as a team.

 ■ Be patient and stay committed. Some 
of these conversations may be hard to 
navigate, and the entire process will take 
time.

 ■ Strive to always end on a good note, 
and take the time to build positive 
relationships outside of the transition 
conversations.

Writing an MOU: An MOU is generally not le-
gally binding (though certain provisions could 
be made binding) and can be used to set out 
expectations and responsibilities in prepa-
ration for an anticipated 
legally-binding contract. 
See ”Ways to Transfer 
Ownership to a Charity” 
on page 29 in the next 
section to learn about 
legally-binding documen-
tation of transfers.

Be aware that a charity’s preference will be for 
the greatest flexibility possible in its adminis-
tration of the property, to adapt to changing 
circumstances of the many years to come. An 
MOU, and subsequent ‘deed of gift’, should be 
negotiated carefully and with due consider-
ation to these concerns.

An MOU between an organization and a 
prospective donor could address any of the 
following factors, including the anticipated 
timeline for each step.

 ■ Which party will be responsible for 
obtaining any necessary appraisals; the 
identity of the desired appraiser(s) and the 
distribution of costs.

 ■ Which party will be responsible for 
conducting property searches and 
investigations; the distribution of the 
respective costs.

What have 
you and  

your donee 
agreed to?
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 ■ Responsibility for obtaining a survey 
if either of the parties are concerned 
about encroachments (a neighbour’s 
unauthorized use of land).

 ■ The intentions for addressing the income 
and residential needs of the donor (e.g. 
whether a lease or life estate will remain 
with the donor).

 ■ How the organization will ensure the 
property will be used for the desired 
purpose of the donor.

 ■ How property other than real estate will 
be addressed by the parties. Donations of 
a farm’s machinery, equipment, livestock, 
quota or inventory will usually need to 
be separate from a donation of land. 
The parties will want to obtain a list of 
all assets that will be transferred in order 
to prepare a comprehensive bill of sale 
and deed of gift; see ““Ways to Transfer 
Ownership to a Charity” on page 29” 
in the next section for information on 
deeds of gift.

 ■ The approximate date of donation.
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Creating a Legacy by 
Transferring Land 
Ownership

Introduction

A landowner can ensure their land continues to contribute to 
their community’s food security by transferring ownership to 
a third-party organization, such as a charity, whose objectives 
align with the landowner’s values and vision. Because there 
are many options for how ownership can be transferred, this 
mechanism for protecting foodlands can be adapted to almost 
any situation and vision.

Note that, as the most secure and financially-advantageous 
recipient of such a transfer, we will refer to the donee or re-
cipient organization as “the charity” (See “Where to Start” on 
page 5 under “Donees”, in most circumstances this will be a 
registered charitable organization).

A charity’s options for ownership or interest in the land will 
be defined by the structure chosen for facilitating the trans-
fer of ownership to it. While there is a long history of charities 
owning land in order to preserve ecological or historical value, 
there are fewer examples of land being preserved for food 
provisioning.

Depending on the circumstances, the charity may not need to 
be the entity that directly uses the land. While the charity could 
potentially operate a farm within the scope of its charitable 
purposes, or lease it out, for example to new-entrant farmers, 
it could also contract with an ‘intermediary’ organization to 
manage the land. Using an intermediary can also be a good fit 
when a community organization wants to manage a property 
but is not able to receive or purchase it, and a registered char-
ity partner can. In either case, the intermediary must manage 
the land according to its agreement with the landholding 
charity, which will reflect the charity’s charitable purposes and 
the law governing charities, as well as its own incorporating 
documents (e.g. bylaws, constitution).

Remember that this guide is 
not providing legal or oth-
er professional advice. Its 
contents are meant to pro-
vide landowners and their 
advisors with general infor-
mation. For application to 
specific cases, the services of 
professional advisors should 
be sought.
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Who owns the land after the 
transfer?

Ultimately the donee or purchasing organization, although 
transfer does not need to be immediate

How can the transfer limit 
how the land will be used?

 ■ The governing documents of the organization,

 ■ the legislation that governs that type of organization,

and, depending on the structure of the transfer, potentially 
also:

 ■ a deed of gift,

 ■ the BC Charitable Purposes Preservation Act, and/or

 ■ the law of legal trusts

What are the responsibilities 
of the recipient charity?

To maintain and manage the property (or contract a third 
party to do this), within its legal limitations

Can the current owner 
continue to enjoy the land?

(I.e. live on or farm it)

A transfer can be structured to provide for the current owner 
to continue to enjoy or reside on the land; this could be until 
a certain point, or until their passing

How can the land be trans-
ferred in the future?

Only in specific circumstances (unless the deed of gift 
permits transfers); in any case, it typically must be transferred 
to a similar organization and will be subject to the same 
limitations as above

What are the financial 
implications for the 
landowner?

 ■ Land could be donated, sold, or partially donated to the 
recipient organization;

 ■ donations to a registered charity or other qualified donee 
can result in a tax credit (or a tax deduction if the donor is 
a corporation)

What are the financial 
implications for the charity?

The recipient organization must be able to fund the 
maintenance and management of the property within the 
limitations above
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The following section describes how a transfer of ownership 
of land to a charity can be used to secure and preserve that 
land. We elaborate on the different structures that a transfer 
can take, including consideration of the donor’s goals and the 
options available for a donor who wishes to continue to use or 
live on their land until their passing or another fixed time.

About Land Ownership

A transfer of land ownership from a landowner to a charity can 
either be made during a landowner’s lifetime (e.g. through a 
donation or a sale) or after a landowner’s passing (e.g. through 
a will or by means of a trust such as an ‘alter ego’ or ‘joint part-
ner’ trust). These options are explored further below in “Ways 

to Transfer Ownership to a Charity”.

The closest thing to complete own-
ership of land is known as fee simple 
ownership, and constitutes the larg-
est ‘bundle’ of rights that a landowner 
can hold in relation to land. In many 
cases, donating a fee simple interest 
in land to a charity can generate sig-
nificant tax benefits for the donor (see 
“Appendix A: Tax Implications” on 
page 45).

The intention in transferring land to 
a charity is often for the charity to ulti-

mately become the sole fee simple owner of the land, as this is 
the simplest and most easily-enforced arrangement in the long 
term. In this case, the donor is assured that the charity will be 
legally required to use the land in accordance with its charita-
ble purposes and the law governing charities, as well as any 
other restrictions put in place, which should be structured with 
the assistance of qualified legal counsel. (See “Ways to Transfer 
Ownership to a Charity”, below, for more about deeds of gift.)

An individual can transfer their ownership of land in a variety 
of ways, with the most common being: a sale, a living gift, or 
under a will. What they can transfer includes the same rights 
they hold, or a kind of right to land that amounts to less than 

What different 
types of 
ownership 
could you 
transfer in 
order to 
establish your 
legacy?

In the model that Foodlands 
Cooperative has developed, 
ownership of land is received 
and held by an established 
charity, often with a prov-
ince-wide scope, but each in-
dividual property is managed 
by a locally-based intermedi-
ary organization, which we 
believe is better positioned 
to respond to its community’s 
unique food security needs 
and to maximize local part-
nerships and resources in 
response.
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full ownership (e.g. lease, life interest). See 
“Your Current Ownership Structure” in “Where 
to Start” on page 5, above, for information 
about registered and beneficial ownership, 
joint tenancies, tenants in common, and other 
options for ownership structures.

Ways to Transfer 
Ownership to a Charity

Donating Land
Remember that acquiring land is only the first 
step for a charity; maintaining ownership and 
management of the land will require regular 
human and financial resources. Receiving the 
land as a donation minimizes the financial 
burden placed on the charity in the transfer 
process, and allows the charity to focus its 
resources on implementing the landowner’s 
vision in concert with the needs of the bene-
fitting community.

Donating land can be the right fit when a 
landowner wants to prioritize foodland preser-
vation over financial benefit (or where the tax 
benefits of a donation outweigh the potential 

gains of a sale). See 
“Appendix A: Tax 
Implications” on 
page 45 for more 
information about 
the financial benefits 
of donating land.

A landowner can 
structure the timing of their donation in vari-
ous ways depending on their needs. The main 
options available are summarized below, al-
though if none of these would meet the needs 
of a landowner, an estate planning profession-
al can provide further expertise.

Living Gifts: Transferring ownership in a man-
ner where no compensation is expected in 
return, during a landowner’s lifetime, is called 
a living (or inter vivos) gift. This is commonly 
referred to as a donation when the recipient is 
a charity.

Inter vivos donation of fee simple ownership 
(the full set of interests that the current land-
owners possess) creates the simplest situation 
for a charity, and possibly also the most signif-
icant tax receipt for the donor. See “Appendix 
A: Tax Implications” on page 45 for in-
formation about the financial benefits of this 
kind of donation.

Gifts after Passing: Where a landowner wish-
es to transfer their land or other property to a 
charity after they pass away, such a donation 

can be made through the landown-
er’s will (known as a bequest). On the 
passing of a sole owner or a tenant-
in-common, their interest in land is 
passed according to their will.

By contrast, joint tenancies are affected by the 
right of survivorship, which means that upon 

the passing of one joint tenant their 
share in the land is transferred to the 
surviving joint tenant(s). Where land 
is owned as a joint tenancy and a 

transfer to an entity other than the remaining 
joint tenant(s) is desired, an estate planning 
professional should be consulted.

What are your 
options for how 
you transfer 
any ownership 
to a charity?
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When a person who ordinarily resides in BC 
passes away, a grant of probate will generally 
be required from the Supreme Court of British 
Columbia; this process legally validates a will 
before the assets of the estate can be distrib-
uted. See “Other Taxes to Consider” in “Ap-
pendix A: Tax Implications” on page 45.

A bequest may not be as collaborative as a 
living gift, as the executor of the estate may 
not prioritize the transfer, nor is a charity un-
der any obligation to accept the land from the 
estate.

Gifting the Right of Survivorship: Joint 
tenancies and the associated right of survivor-
ship can be used in estate planning to simplify 
the administration of the estate, to ensure 
that property passes to the intended person 
or entity, and to minimize probate fees. Using 
this mechanism, a landowner can gift fee sim-
ple ownership of their land to a charity upon 
their passing, outside of the scope of their will, 
by transferring joint tenancy to the charity 
during their life. In this way, when the other 
joint tenant(s) pass away, ownership of the 
land will pass onto the charity as the surviving 
joint tenant. This would be a kind of living gift, 
even though the full transfer would not take 

place until the passing of the last joint tenant. 
(See “Continuing to Enjoy the Land” below for 
more details on this option.)

Gifts by a Trust: A legal trust, in the simplest 
terms, is a legal arrangement whereby cer-
tain property is transferred by one party (the 
settlor) to another party (the trustee) for the 
benefit of the beneficiary. While trusts are a 
complex legal topic that is beyond the scope 
of this guide, it is worth noting that they are a 
common estate planning tool that can also be 
used to facilitate a donation of property to a 
charity at a certain point in time. For instance, 
a legal trust can be structured so that after 
the initial beneficiaries of the trust pass away, 
some or all of the remaining assets of the trust 
are donated—see below under “Continuing 
to Enjoy the Land”. A qualified estate planning 
professional should be consulted to deter-
mine whether and how a trust may help a 
particular landowner realize their vision.

Documenting a Donation:  
A Deed of Gift
For a living gift to be considered legally valid, 
it is necessary that an intention to gift is clear-
ly established, and is accompanied by both 
acceptance and delivery of the gift. It is gener-
ally best practice for the intention, 
acceptance and delivery to be 
supported by a deed of gift and a 
statutory declaration. It is highly 
advisable to consult a lawyer on 
the drafting of these documents, 
as they are legally binding and will 
effectively transfer beneficial own-
ership to the charity, even if transfer of regis-
tered ownership takes place at a later date (or 
never).

How is a 
donation 

actually 
made?
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A written deed of gift under seal, drafted and 
signed by the parties, articulates an arrange-
ment between an organization and a donor. 
It should be witnessed by a notary public.

A statutory declaration sets out the donor’s in-
tention to gift. Made at the same time as the 
deed of gift, it captures the intention of the 
donor fully and in a legally-binding manner.

Selling Land Below  
Market Value
When a charity is in a financial position to 
offer compensation for land, or when there is 
widespread community support to allow for 
fundraising, sale of land to a charity below 
‘fair-market-value’ can still take advantage of 
split receipting tax benefits.

Split receipting rules allow for a below-
fair-market-value sale to occur, while the 

landowner receives 
a donation tax 
receipt for the 
difference between 
the appraised price 
and the sale price. 
See “Appendix A: 
Tax Implications” 

on page 45 for more information about 
below-market sales. A professional advisor 
can help a landowner clarify their financial 
needs in a land transfer, and the best 
approach to a sale.

Note that it is also possible for a contract of 
purchase and sale to be structured to secure 
the charity’s right to purchase the land, while 
giving the charity time to fundraise to make 
the purchase.

Selling Without Split Receipting: There may 
be circumstances in which a landowner wish-
es to sell property below fair-market-value 
without using split receipting, such as to be 
eligible for another tax benefit. Conversely, it 
is also possible that a charity might wish to 
purchase a particular parcel of land even at 
full market value.

Documenting a Sale
Sale Portion: The parties will want to enter 
into a contract of purchase and sale in rela-
tion to the property transfer; this is a stan-
dard form contract for the conveyancing of 
real estate.

Gift Portion: It will likely be advisable for a 
written deed of gift under seal to be drafted 
and signed by the parties, articulating the 
arrangement between the charity and the 
donor. See above for more information.

Mitigating the Risk of your 
Vision not being Realized

While it is not possible to completely guaran-
tee that a landowner’s vision for their food-
lands will be upheld for eternity, a landowner 
can work with their professional advisors to 
ensure their donation is structured so as to 
mitigate this risk.

For instance, a donation of property can be 
structured to conform with the BC Charitable 
Purposes Preservation Act (CPPA), in which 
case the donee will be restricted from selling 
or otherwise transferring the property even 
if they are no longer willing or able to fulfil 
its designated purposes. Similarly, property 
subject to the CPPA cannot be used to satisfy 
the debts or liabilities of the donee, and in 

Do you require 
financial 
compensation  
for your land?
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the event the donee goes bankrupt or other-
wise winds up the CPPA helps ensure that the 
property will be transferred to another entity 
capable of advancing the purposes of the 
donation.

If the gift does not meet the CPPA criteria, do-
nor-restricted gifts can also be used to restrict 
what happens to donated property in the 
event that the charity dissolves. (Restrictions a 
donor places on such a gift could also prevent 
the donated property from being used in a 
manner that does not align with the donor’s 
vision.) Note, though, that the gifting of a 
restricted gift rather than an unrestricted gift 
may affect the value of the gift and therefore 
the value of any tax receipt. It may also be less 
desirable to a charity than a gift that other-
wise conforms with the CPPA.

An estate planning professional can help a 
landowner ensure their donation is structured 
to conform with the CPPA, or to otherwise mit-
igate the risk of their vision not being realized.

Continuing to Enjoy  
the Land

Transferring ownership to a charity does not 
mean the current owners, or their family, have 
to stop living on or using the land after the 

transfer has occurred 
or been set in motion. 
This section reviews 
some of the options a 
donor can consider if 
remaining connected 
with the land is an 
important factor for 
their legacy.

Ways that a landowner can continue to enjoy 
their land (or ‘retain an interest in the prop-
erty’) can include living on the land or even 
continuing to farm it. Four tools are presented 
here: right of survivorship, life estates, leases/
licences, and legal trusts. We also include a 
note on regulations regarding housing on 
agricultural land.

As always, a landowner should consult with 
professional advisors regarding the advis-
ability of these options to their particular 
situation and the parties’ legal counsel should 
be involved in drafting and negotiating the 
appropriate documentation to ensure that the 
transfer will accomplish the intended goals.

What are  
your options  
for living on  
your land after  
a donation?
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Right of Survivorship
Recall that land held in ‘joint tenancy’ is sub-
ject to the right of survivorship: rather than a 
particular party’s interest in the land becom-
ing part of their estate upon their death, a 
joint tenant’s interest in the land transfers to 
the surviving owner(s).

As explored above, the right of survivorship can 
be used in estate planning to simplify the ad-
ministration of the estate and ensure that prop-
erty passes to the intended person or entity: if 
a landowner gifts the right of survivorship to a 
charity, by adding the charity as a joint tenant, 
the current landowner and any other joint 
tenant(s) could continue to enjoy ownership 
and use of the land for the remainder of their 
lives. At the point of the passing of the last joint 
tenant (other than the charity), ownership of 
the entire property would pass onto the charity 
as the last surviving joint tenant.

Where a charity is to be gifted the right of 
survivorship over property, the gift may need 
to be structured so that the charity holds its 
interest in the land ‘in trust’ for the other joint 
tenants until they pass away, in order to en-
sure that the charity does not run afoul of its 
charitable purposes. This would also allow the 
other joint tenants not to be restricted in their 
use of the property.

Where a charity is to be gifted the right of survi-
vorship over property, the gift may need to be 
structured so that the charity holds its interest 
‘in trust’ for the other joint tenants until they 
pass away, in order to ensure that the charity 
does not run afoul of its charitable purposes. 
This would also allow the other joint tenants 
not to be restricted in their use of the property. 
A landowner will want to consult with qualified 
professional advisors about this option.

Life Estates
A life estate is a kind of limited ownership of 
real property that ends upon the death of a 
specified individual. A life estate allows some-
one to share in the use of a property until the 
passing of the specified individual, at which 
point the rest of the ownership is transferred 
to the charity. The individual who holds the life 
estate and the one to whose life it is tied can be 
the same person, but do not need to be.
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As elsewhere, the creation of a life estate 
should happen in consultation with and on 
the advice of a qualified professional. Note 
that any legal instrument facilitating a life es-
tate transfer will indicate the nature of the life 
estate, including: who will hold it, whose life it 
is tied to, the nature of the ‘remainder interest’ 
held by the charity, and whether the holder of 
the life estate can encroach upon the capital 
of the life estate (e.g. whether the holder of 
the life estate will have a right to sell any por-
tion of or interest in the property). Note that 
even if a sale of an interest is permitted, the 
contingent interest would still terminate upon 
the passing of the specified individual.

In most cases, a transfer to a charity involving 
a life estate will be structured so that fee sim-
ple ownership is first transferred to the charity 
and then a life estate is granted back to the 
original owner.

Even though the charity will ultimately be-
come the fee simple owner of the property, 
the creation of a life estate will affect the value 
of the donation and the associated tax impli-
cations. As such, a professional advisor should 
be consulted in order to determine how to 
best take advantage of tax benefits.

Leases & Licences
If a landowner chooses to make an inter vivos 
transfer of full fee simple ownership to a 
charity (rather than transferring joint tenancy 
or a life estate as described above), they can 
still continue to live on or even farm their land 
through a contractual arrangement such as a 
lease or a licence.

Leases: A lease is an agreement that grants an 
entity the exclusive right to occupy and use 
real property in accordance with the terms 

of the agreement. Charities are permitted to 
lease property to third parties provided that 
such a lease continues to advance their char-
itable purposes. The CRA allows registered 
charities to lease to other charities at be-
low-market value, while leases with non-chari-
table third parties—such as the previous land-
owner, a farm business, or a non-profit—must 
be at full market value. This will likely be more 
significant where it applies to a residence rath-
er than land only.

A lease agreement between the charity that 
now owns the land, and the previous owner, 
could pertain to the residence only, the resi-
dence and some of the surrounding land, or 
the land and all of the buildings on it. Alterna-
tively, two lease agreements can be entered 
into, with the residence being the subject of 
one and a portion of the surrounding land 
being the subject of the other.

Leases can be registered on title, and gener-
ally must be in BC if their term is over three 
years. The benefit of registering a lease is that 
it then becomes enforceable against third 
parties, while a lease agreement that is not 
registered on title is only enforceable between 
the parties to the contract.
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Licences: In contrast to a lease, a licence can 
grant to the previous owner a non-exclusive 
right to occupy and/or use the licenced area. 
A licence cannot be used for a residence, but 
could be granted for a portion of the sur-
rounding land. This is appropriate where a 
landowner desires access to land but does not 
need that access to be exclusive, for example 
where the charity is growing crops but the 
original landowner is also granted a licence to 
walk the land at their leisure.

Legal Trusts Used in  
Estate Planning
As mentioned above, legal trusts are a com-
mon estate planning tool that can also be 
used to facilitate charitable donations. Legal 
trusts involve a settlor, who currently owns 
the property, and a trustee who manages the 
property for the benefit of a beneficiary.

An alter ego trust is a kind of legal trust 
whereby the settlor and the beneficiary are 

the same person, and no other person is 
entitled to receive or use income or capital 
from the trust during this person’s lifetime. A 
joint spousal/common-law partner trust allows 
for both spouses/common-law-partners to be 
the sole beneficiaries during their lifetime. In 
both cases, property is transferred to the legal 
trust, used by the beneficiaries during their 
lifetime, and then at the settlor’s option some 
or all of the property can be transferred to a 
charity upon the last beneficiary’s passing.

Such a trust can also be structured as a char-
itable remainder trust, which could allow for 
the settlor to receive a donation tax credit at 
the time the trust is created, rather than the 
trust itself receiving the credit at the time the 
property is transferred to the charity.

As with other aspects of estate planning,  
a qualified professional should be consulted 
in order to determine whether this option 
makes sense under a landowner’s particular 
circumstances.

Restrictions on Housing
If the land falls within the BC Agricultural 
Land Reserve (ALR), there are restrictions on 
certain land uses, including housing. Special 
attention should be paid to these restrictions 
where there is an intention to build or install 
an additional residence so that the previous 
owner can reside in one house, and tenants of 
the charity reside in another.

As of the time of writing, landowners within 
the ALR are only permitted to build a sepa-
rate, second residence if it is deemed “neces-
sary for farm use”, except for a provision for 
manufactured homes for immediate family 
members and grandfathering protection for 
some pre-existing structures.
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It is not clear whether a residence for 
a farming tenant of a charity would be 
considered “necessary for farm use”. If a 
second residence does not meet the above 
criteria (as well as criteria regarding the size 
and siting of the house), the proposal is 
considered a “non-adhering residential use” 
and will require application to the Agricultural 
Land Commission, made through the 
landowner’s local government.

Within or outside of the ALR, housing is also 
subject to local government bylaws and zon-
ing. Local governments often apply ALR-type 
rules to all their rural-agricultural zones, but 
they are permitted to be more restrictive on 
housing than the BC Agricultural Land Com-
mission Act, and may have additional stipula-
tions or limitations for secondary housing.

Resources
 ■ RBC Wealth Management, “Alter Ego and 
Joint Partner Trusts” web article

 ■ Agricultural Land Commission, 
“Information Bulletin 05: Residences in the 
ALR” (Revised March 18, 2021)

 ■ Ministry of Agriculture, “Policy Intentions 
Paper: Residential Flexibility in the ALR 
(2020)”
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Practical Steps for 
Transferring Ownership

The following are the steps a landowner 
should consider when transferring ownership 
of land to an organization, regardless of the 
type of ownership or the means of transfer.

1. Confirm the status of the organiza-
tion: If it is important to receive a tax re-
ceipt for any donation occurring, ensure 
that the donee is a registered charity or 
other eligible donee.

2. Have in-depth, honest conversations 
with the organization: Be aware that 
this is a slow process and will take 
many long conversations to clarify and 
communicate your common vision. Be 
patient, honest and open. Confirm and 
document decisions, as well as other 
important information that emerges 
about the land, the donor(s) and the 
organization.

3. Develop an MOU: There are many 
decisions to make. Agreements re-
garding responsibilities and processes 
that emerge from your conversations 
should be recorded in an Memorandum 
of Understanding (MOU) signed by all 
relevant parties. See “Documenting the 
Intent of a Transfer” in “Where to Start” 
on page 5.

4. Conduct due diligence: While many of 
the aspects of due diligence in a land 
transfer will be primarily the concern 
of the organization, you may need to 
be involved in order to share or verify 
information being collected by the 
organization or their legal counsel (See 
“Appendix B: Due Diligence when 
Transferring Land” on page 67).

5. Draft the necessary legal documents: 
You will need different legal documents 
depending on the structure chosen for 
the transfer. For instance, you may need 
an updated will, a deed of gift, a contract 
of purchase and 
sale, or documents 
establishing a 
trust. If written 
well and with the 
assistance of a 
qualified lawyer, 
these documents 
will ensure your 
vision is brought 
to reality as accu-
rately as possible. See “Ways to Transfer 
Ownership to a Charity” under “Creating 
a Legacy by Transferring Land Owner-
ship” on page 26 for more informa-
tion about a deed of gift.

6. Execute the transfer: This may take 
place immediately, or in stages that 
could conclude as late as the passing of 
the last family member, depending on 
the mechanisms used in your transfer. 
At each point that the ownership ar-
rangement changes, various forms will 
need to be completed and filed.

What is the 
process for 

transferring 
a type of 

ownership  
to a charity?
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Creating a Legacy by 
Granting a Covenant

Introduction

This section explains how a landowner may be able to use a 
‘Section 219 covenant’ under BC’s Land Title Act to create a leg-
acy that protects their farm or foodlands.

A Section 219 covenant is a kind of interest in real property 
that is registered on title and imposes certain requirements 
or restrictions on that property. It is called such because it is 
governed by Section 219 of the Land Title Act. Where allowed 
for by this provision, a landowner can grant a Section 219 cov-
enant to an organization in order to set out specific uses that 
they want to require, or prohibit, on that land, and which the 
organization will subsequently be responsible to enforce as the 
covenantee.

When a covenant is registered on title, the landowner main-
tains ownership of the property, but this interest is thereafter 
subject to the terms of the covenant. The covenant “runs with 
the land,” which means that it will bind all future owners of the 
land until it is discharged from title or otherwise expires.

A covenant is an important option for a landowner to consider 
if retaining ownership of the land is an important factor in their 
legacy. A covenant can also be combined with other types of 
land transfers to accomplish specific goals.

However, although many conservation and heritage trust orga-
nizations use covenants to protect land or buildings by ensur-
ing appropriate stewardship, this model has not been tested 
extensively for protecting specific agricultural uses of land in 
BC. Furthermore, if land falls within the BC Agricultural Land 
Reserve, the use of covenants is subject to additional oversight 
by the Agricultural Land Commission (see below).

Remember that this guide is 
not providing legal or oth-
er professional advice. Its 
contents are meant to pro-
vide landowners and their 
advisors with general infor-
mation. For application to 
specific cases, the services of 
professional advisors should 
be sought.

We may refer to Section 219 
covenants simply as “cove-
nants” throughout this guide; 
however, the term “covenant” 
has many different legal 
meanings.
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Who owns the land after the 
covenant is granted?

The landowner who granted the covenant continues to own 
the land, and can transfer this ownership through the same 
means as any other landowner.

What is the legal effect of the 
covenant?

A Section 219 covenant can contain provisions regarding the 
use of land or a building, and/or it can restrict the ability to 
build, subdivide or separately sell/otherwise transfer one or 
more parcels subject to the same covenant. These provisions 
can be negative in nature, (i.e. restricting something) or posi-
tive (i.e. requiring something).

What can limit how the land 
will be used?

All of the following:

 ■ the terms of the Section 219 covenant

 ■ the enforcement policies of the covenantee organization

 ■ the legislation governing Section 219 covenants (e.g. the BC 
Land Title Act, the BC Property Law Act)

What are the responsibilities 
of the covenantee organiza-
tion?

To enforce the terms of the covenant, often through regular 
inspections of the land.

Can the current owner contin-
ue to enjoy the land?

(I.e. live on or farm it)

Yes, subject to the terms of the covenant.

How can the land be trans-
ferred in the future?

At any time; however, the covenant will “run with the land” and 
bind all future owners.

What are the financial impli-
cations for the donor?

 ■ The covenant can be donated, sold, or partially donated to 
the covenantee organization;

 ■ donation of a covenant to a charity or other qualified donee 
can result in a moderate tax credit;

 ■ the donor also retains the right to lease out or sell the land.

What are the financial impli-
cations for the covenantee 
organization?

The covenantee organization must be able to fund inspections 
of the property and enforcement of the covenant.
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About Section 219 
Covenants

A Section 219 covenant is a type of interest in 
land (authorized under the BC Land Title Act 

BC) that allows for 
requirements or 
restrictions to be im-
posed on the prop-
erty that the holder 
of the covenant 
(the covenantee, i.e. 
the charity) has the 
authority to enforce. 

These requirements or restrictions can relate to:

 ■ the use of land or a building on it;

 ■ the act of building on the land;

 ■ subdivision of the land;

 ■ the sale or other transfer of multiple parcels 
that are subject to the same covenant; and

 ■ protecting, preserving, or otherwise 
maintaining the land or an amenity (e.g. a 
specific feature)

Before a landowner can consider donating 
or selling a covenant to an organization, the 
organization must apply to be designated 
by BC’s Surveyor General as eligible to hold a 
Section 219 covenant. We will hereafter refer 
to the covenantee organization as “the charity” 
because this is the most likely type of organi-
zation to become a covenantee due to their 

ability to issue donation receipts. (See “Where 
to Start” on page 5, under “Donees”.) 

Impact of a Section 219 
Covenant
The primary advantage of a covenant is that 
it “runs with the land” and continues to bind 
subsequent owners. In most circumstances, 
a landowner considering using a Section 219 
covenant to establish their legacy will do so in 
anticipation of eventually selling or otherwise 
transferring their land to another person or 
entity.

Additionally, a Section 219 covenant does not 
prevent a landowner from leasing their land to 
be farmed by another legal entity. The land-
owner’s obligations under the covenant can be 
incorporated into a lease agreement so that the 
tenant(s) share the responsibility to abide by 
the covenant.

Because the creation of a Section 219 cove-
nant is a transfer of an interest in property, it is 
considered a ‘disposition’ for tax purposes and 
therefore the grantor of the covenant will need 
to be mindful of any tax implications. These 
might include property transfer taxes and 
taxation on capital gains. A landowner granting 
a covenant to a registered charity may also be 
eligible for a tax receipt relative to the value of 
the covenant.

What is a 
covenant and 
how can it be 
used to create a 
legacy?
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A landowner who grants a Section 219 cove-
nant will also want to consider the impact of 
the covenant on their land value; in some cir-
cumstances, the granting of the covenant may 
reduce the value of the land and therefore 
any potential gains from a sale of the land. 
See “Appendix A: Tax Implications” on page 
45 for more information.

A covenant that meets the criteria of the 
Ecological Gifts Program may also be eligible 
for special tax benefits, although this program 
is beyond the scope of this guide as its focus 
is on the ecological value of the land, rather 
than its food security value; see “Resources” 
below for additional information.

Limitations in the  
Agricultural Land Reserve
The BC Agricultural Land Commission Act states 
that any covenant that restricts farming on 
land within the ALR has no effect until ap-
proved by its Commission. Therefore, Section 
219 covenants that might be considered to 
restrict farming (e.g. by requiring tenants to 
use only organic farming practices) should be 
presented for approval by the Commission 
before registration. Otherwise, the proposed 
covenant may not be able to be registered by 
the Land Title Office.

There are not many examples of covenants 
on ALR land in BC, but the Commission has 
approved Section 219 covenants in the past. 
Its current policy is to approve restrictions 
on agriculture where there are “important, 
demonstrated environmental values that 
can be reasonably balanced with agricultural 
values,” but the Commission has not published 
policies regarding covenants for purposes 
other than environmental value. A landowner 
should consult with a lawyer and also check 
a covenant’s wording with Commission staff 
before formally applying to the Commission 
or registering the covenant.

Enforcement of a Covenant

As the purpose of a covenant is to restrict or 
impose requirements on land without restrict-
ing the ownership of the land, the success of a 
covenant depends on its enforcement, in spite 
of potential changes in ownership over time. 
A covenant agreement should establish a pro-
cess for addressing non-compliance outside 
of court wherever possible, but a covenantee 
charity does have the authority to enforce a 
covenant in court where necessary.
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In most cases action in court would only 
occur where the process for addressing the 
non-compliance has been unsuccessful. Court 

action might then 
involve obtaining an 
injunction against the 
owner and/or tenant(s). 
However, if the cove-
nantee charity’s inter-
ests in the covenant 
have been harmed in 
some way, it could also 

involve the covenantee seeking compensation 
from the current landowner and/or tenant(s).

A landowner who is interested in granting a 
Section 219 covenant in favour of a charity will 
want to confirm the charity’s inspection and 
enforcement policy and capacity in relation to:

 ■ How frequently the charity will inspect 
the land to ensure it is being used in 
compliance with the covenant. (Annual 
inspections are a common practice.)

 ■ Who will conduct the inspections for 
the charity and whether the owner, any 
tenants, and/or their representatives need 
to be present.

 ■ Any notice requirements for the charity 
(e.g. how far in advance of an inspection 
the notice must be given, and how the 
notice needs to be delivered).

 ■ Reporting obligations of the landowner 
and/or their tenant(s).

 ■ Reporting outcomes for the charity after 
each inspection.

 ■ The process to be used for addressing 
non-compliance with various parts of the 
covenant, perhaps organized by priority.

The covenant agreement registered on ti-
tle can set out these details, or it may grant 
discretion to the charity to adopt and follow 
a policy that makes the most sense based 
on present circumstances. While the former 
gives the landowner more clarity about the 
inspection process—which could be particu-
larly valuable to a new landowner—the latter 
allows the charity to be more responsive to 
changing circumstances and needs.

Mitigating the Risk of your 
Vision Not Being Realized

At some point, either the current landowner 
or the covenantee charity might wish to modi-
fy or end (discharge) a covenant. The covenant 
agreement itself can contain provisions set-
ting out how it may be discharged. The parties 
to the covenant agreement may also be able 
to have it discharged or modified by mutual 
agreement, or by a court if particular circum-
stances can be demonstrated (e.g. the reason-
able use of the land will be impeded).

Where a charity wishes to end its role as a 
covenantee and there is not mutual agree-
ment with the current landowner to discharge 
the covenant, the BC Land Title Act provides 
that the rights and responsibilities of a cov-
enantee organization cannot be assigned to 
another organization unless they are named 
in the covenant agreement, or the assign-
ment is approved by the responsible minister. 
Therefore, covenants of the nature described 
in this section tend to have two named cov-
enantees. This structure is useful both where 
the first covenantee wishes to assign its rights 
to another, and where one of the covenantees 
ceases to exist.

What are the 
mechanisms  
to protect 
a legacy 
covenant?
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A covenantor landowner can mitigate these 
risks by carefully choosing both the primary 
and secondary covenantee organizations to 
be named in the agreement, and crafting the 
covenant with the support of a legal profes-
sional to ensure due diligence is performed.

Continuing to Enjoy  
the Land

A Section 219 covenant allows a landowner to 
live on and use their land—within the restric-
tions of the covenant—as well as to transfer 
the land, including selling it on the open mar-
ket. This provides a high degree of freedom for 
a landowner to live on, farm, and even sell the 
land, as these rights can remain in their pos-
session even while a charity holds a covenant.

That being said, by 
granting a cove-
nant a landowner 
gives up certain 
rights on the land, 
as their use of it 
will be limited by 
the terms of the 
covenant. For this 
reason, a covenant will often be registered 
at the point at which a landowner no longer 
needs full use of the land, or in anticipation of 
selling or otherwise transferring the land.

As always, the parties’ legal counsel should 
be involved in drafting and negotiating the 
appropriate documentation to ensure that the 
covenant will accomplish the intended goals. 
Attention should be paid to the terms of the 
covenant and how it might affect the ability of 
the landowner, and their family and heirs, to 
enjoy their land as they envision.

What are your 
options for living 

on your land 
after registering 

a covenant?
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Resources
 ■ BC Land Title Act, RSBC 1996, c 250

 ■ Section 219

 ■ Sections 6 and 22 of the BC Agricultural 
Land Commission Act

 ■ Young Agrarians BC Transition Toolkit for 
Non-Family Farm Transfer, “Transition to 
Community Ownership”

 ■ Agricultural Land Commission, “Guidelines 
for Conservation Covenants in the ALR”

Practical Steps for Granting 
a Covenant

The following are the steps a landowner 
should consider when granting a covenant to 
an organization.

Confirm the status of the organization: En-
sure that your preferred organization is desig-
nated by BC’s Surveyor General as eligible to 
hold a Section 219 covenant.

Have in-depth, honest conversations with the 
organization: Be aware that this is a slow pro-
cess and will take many long conversations to 
clarify and communicate your common vision. 

Be patient, honest and open. Confirm and 
document decisions, as well as other import-
ant information that emerges about the land, 
the donor(s) and the organization.

Develop an MOU: There are many decisions to 
make. Agreements regarding responsibilities 
and processes that emerge from your conver-
sations should be recorded in a Memorandum 
of Understanding (MOU) signed by all relevant 
parties. See “Documenting the Intent of a Trans-
fer” in “Where to Start” on page 5.

Draft the terms of the covenant: Conduct due 
diligence (see “Appendix B: Due Diligence 
when Transferring Land” on page 67), and 
draft the covenant with the assistance of legal 
counsel. Have the covenant approved by the 
Agricultural Land Commission if necessary.

Register the covenant at the BC Land Title 
Office.

Abide by the terms of the covenant. This 
does not preclude selling, leasing or otherwise 
transferring your land as desired. The cove-
nantee organization may regularly inspect the 
land according to both the agreement and 
its own policies, and enforce the covenant as 
needed.
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Appendix A: Tax 
Implications

Remember that this guide is 
not providing legal or oth-
er professional advice. Its 
contents are meant to pro-
vide landowners and their 
advisors with general infor-
mation. For application to 
specific cases, the services of 
professional advisors should 
be sought.
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Introduction

This section is intended to give landowners a 
high-level understanding of the tax implica-
tions of donating farmland and other related 
property to a charity. It begins with a general 
overview of the tax treatment of transfers of 
capital property—e.g. land and depreciable 
property—under the Canadian Income Tax 
Act, and then moves into a description of how 
transfers of farmland and other farm property 
may be treated uniquely, as well as transfers 
to family members and qualified donees. It 
then considers the relevance of other forms of 
taxation to the transfer of farmland and other 
farm property.

The tax consequences arising from a transfer 
of farmland and other farm property will be 
an important consideration for a prospective 
donor. In creating a plan for their estate—
and/or a succession plan for their farm oper-
ation—a landowner will want to understand 
the different tax benefits or policies that might 
complement or counteract other financial 
considerations like the potential income from 
a full-market sale.

Tax planning in the context of a farmland 
transfer is an exercise that applies to all busi-
ness structures, including farm partnerships 
and corporations. It should integrate into a 
person’s estate and succession planning more 
generally, and account for:

 ■ at minimum, the interests of the farm 
owners, their spouses/common-law 
partners, and their children; and

 ■ all applicable forms of taxation, including 
income tax, sales tax and property tax.

Importantly, tax planning is an exercise that 
should be undertaken with the assistance of 
a qualified professional, and this guide is not 
intended to replace this professional assis-
tance. Especially as there may be multiple 
ways to structure a donation or transfer, it will 
be advisable for 
a prospective 
donor to seek 
professional 
advice to deter-
mine the most 
tax-advanta-
geous options 
available to 
them. It is im-
portant to emphasize that a landowner should 
not look at this section as a roadmap for 
donating their property in whatever structure 
it is currently held or taxed, but instead as a 
presentation of options that could be used for 
tax planning purposes when creating a legacy 
with their land.

How might you be 
taxed if you sold 

your property 
under normal 

circumstances?
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Tax Treatment of 

Dispositions of Capital 
Property
The starting point for understanding how 
Canadian income tax law treats donations 
of land, and other kinds of property, is an 
understanding of how Canadian income tax 
law treats dispositions of ‘capital property’ 
more generally.

A disposition is usually an event or transac-
tion where a person gives up possession, 
control, and all other aspects of property 
ownership. This includes both sales of prop-
erty at fair market value as well as deemed 
dispositions, where a person is considered to 
have disposed of property for a certain value 
even though they may not have received 
anything in return (e.g. as happens when 
property is donated or transferred as a result 
of death).

The section below outlines the default ways 
in which Canada’s income tax regime treats 
most dispositions of capital property, in or-
der to prepare the reader for a better under-
standing of how a donation of farmland and 
other farm property may differ; later sec-
tions will dive deeper into the tax treatment 
of donations and other forms of transfers of 
farmland and other farm property.

Capital Gains: The disposition of capital 
property has special income tax implica-
tions. Capital property is defined as the kind 
of property a person would usually buy for 
investment purposes, or else to earn income. 
This includes ’depreciable’ property (see 
below), but does not include the ‘trading 
assets’ of a business, such as inventory.

Terminology: 

The proceeds of disposition is the amount received, or 
that will be received, for a property. In most cases, it 
refers to the sale price of the property.

Deemed proceeds of dispositions is the expression 
used when a person is considered to have received an 
amount for the disposition of property, even though 
they did not actually receive the amount.

The adjusted cost base is the cost of the capital prop-
erty plus the expenses to acquire it. Here, the cost of 
the capital property is either its actual or ‘deemed’ cost, 
depending on the type of property and how it was 
acquired, plus capital expenditures, such as the cost of 
additions and improvements to the property. (However, 
the ‘cost of the capital property’ does not include ongo-
ing expenses, such as maintenance and repairs.)

Adjusted cost base = (actual or deemed cost of the 
property plus capital expenditures) plus expenses to 
acquire it

Note that the adjusted cost base is determined based 
on the value of the Canadian dollar at the time the 
property was acquired; it is not adjusted to the dollar 
value at the time of the new disposition of the property.

Outlays and expenses are amounts that a person in-
curred to sell a capital property (e.g. fixing-up expenses, 
commissions, transfer taxes, advertising costs, or fees 
for brokers, surveyors, or lawyers). Note that a person 
cannot claim these costs here if they have already re-
duced other income by claiming a deduction for these 
outlays and expenses elsewhere.

A taxable capital gain is the capital gain for the year 
multiplied by the inclusion rate (currently 50%), and 
which a person has to report as income on their income 
tax and benefit return.

An allowable capital loss is the capital loss for the year 
multiplied by the inclusion rate (currently 50%), which 
may be able to be carried back to a maximum of three 
years or forward indefinitely, to offset taxable capital 
gains.
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Some types of capital property relevant to this guide can in-
clude:

 ■ farmland

 ■ interests in farmland (e.g. a ‘Section 219 covenant’, or the 
right of survivorship through joint tenancy)

 ■ farm buildings and equipment

 ■ shares in a farm corporation

 ■ an interest in a farm partnership

 ■ quotas

Where a person disposes of capital property, they are deemed 
to have incurred either a capital loss or a capital gain. (Note 
that, for tax purposes, a ‘person’ refers to an individual as well 
as to incorporated entities.)

The amount of capital loss or capital gain for a piece of capital 
property can be calculated using the following formula.

capital gain or loss = proceeds of disposition minus (ad-
justed cost base plus outlays and expenses)

Importantly, capital gains and losses are not taxable in their 
entirety, but rather based on the inclusion rate, currently 50%: if 
a person has a capital gain in a particular year of $100,000, the 
taxable capital gain would be $50,000. Similarly, where a per-
son has a net capital loss in a particular year of $100,000, the 
allowable capital loss would be $50,000.

This calculation should be completed for the disposition of 
every piece of capital property in a given year in order to de-
termine, for that particular tax year, the person’s taxable cap-
ital gains (which may need to be recorded as taxable income 
for the year) and allowable capital losses (which can, in some 
circumstances, be carried back to a maximum of three years to 
offset past taxable capital gains or carried forward indefinitely 
to do the same).

Where it is determined that an individual has had taxable 
capital gains that have not been offset by allowable capital 
losses in a given tax year, the remaining taxable capital gains 
will be taxed at their marginal rate for that year. (This is why the 
Lifetime Capital Gains Exemption for specific types of capital 
property is so valuable; see below.) (Note that a corporation is 
subject to different rules around capital gains and capital loss-
es, with the most significant difference being the availability of 
capital losses for corporations.)
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Qualified Farm Property
Although farms and foodland have been 
collectively referred to as “land” elsewhere 
in this guide, the Canadian Income Tax Act 
makes distinctions between different kinds of 
farm-related property, which are important 
to keep in mind while reading this appendix. 
Most significantly, the Income Tax Act makes 
specific use of the term ‘qualified farm or fish-

ing property’ (commonly referred to as “QFFP” 
in tax literature); see inset box below for the 
definition from section 110.6(1) of the Income 
Tax Act. For readability, we will refer to it as 
“QFF Property”.

Lifetime Capital Gains Exemption: An indi-
vidual who would otherwise have a taxable 
capital gain arising from the transfer of QFF 
Property may be eligible to claim a special 
deduction, referred to as the ‘lifetime capital 

Qualified farm or fishing property, of an 
individual (other than a trust that is not a 
personal trust) at any time, means a proper-
ty that is owned at that time by the individ-
ual, the spouse or common-law partner of 
the individual or a partnership, an interest 
in which is an interest in a family farm or 
fishing partnership of the individual or the 
individual’s spouse or common-law partner 
and that is

 ■ (a) real or immovable property or a 
fishing vessel that was used in the course 
of carrying on a farming or fishing 
business in Canada by,

 ◆ (i) the individual,

 ◆ (ii) if the individual is a personal 
trust, a beneficiary of the trust that 
is entitled to receive directly from 
the trust any income or capital of the 
trust,

 ◆ (iii) a spouse, common-law partner, 
child or parent of an individual 
referred to in subparagraph (i) or (ii),

 ◆ (iv) a corporation, a share of the 
capital stock of which is a share of the 
capital stock of a family farm or fishing 
corporation of an individual referred 
to in any of subparagraphs (i) to (iii), or

 ◆ (v) a partnership, an interest in which 
is an interest in a family farm or fishing 
partnership of an individual referred 
to in any of subparagraphs (i) to (iii),

 ■ (b) a share of the capital stock of a 
family farm or fishing corporation of the 
individual or the individual’s spouse or 
common-law partner,

 ■ (c) an interest in a family farm or fishing 
partnership of the individual or the 
individual’s spouse or common-law 
partner, or

 ■ (d) a property included in Class 
14.1 of Schedule II to the Income 
Tax Regulations, used by a person 
or partnership referred to in any of 
subparagraphs (a)(i) to (v), or by a 
personal trust from which the individual 
acquired the property, in the course of 
carrying on a farming or fishing business 
in Canada; (bien agricole ou de pêche 
admissible)

Editor’s note: Subsequent sections of the Act 
provide additional qualifications for the pur-
pose of applying this definition. 
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gains exemption’. (Note that in the context of 
the sale or other transfer of a principal res-
idence, the ‘principal residence exemption’ 
may apply instead—see below.)

The lifetime capital gains exemption or LCG Ex-
emption (often referred to in tax literature as 
simply the “LCGE”) is a deduction that applies 
to the disposition of certain capital property—
regardless of who is receiving it, and whether 
the disposition is a sale or donation. The LCG 
Exemption can be applied to capital gains 
that would otherwise be taxable from any 
dispositions, or deemed dispositions, of QFF 
Property (see above) or a “Qualified Small Busi-

ness Corporation” share. (See section 
110.6(1) of the Income Tax Act for the 
definition of a Qualified Small Busi-
ness Corporation share.)

The LCG Exemption for dispositions of Qual-
ified Small Business Corporation shares was 
$883,384 in 2020, and is indexed to inflation 
for subsequent years until it matches the LCG 
Exemption for dispositions of QFF Property, 

which is $1,000,000 for dispositions that took 
place after April 20, 2015. Note that, since the 
inclusion rate for capital gains and losses is 
50%, the lifetime capital gains deduction limit 
would be $441,691 for dispositions of Quali-
fied Small Business Corporation shares in 2020 
and $500,000 for dispositions of QFF Property.

The LCG Exemption can be claimed in in-
crements over a person’s lifetime until the 
maximum has been reached. The maximum 
must be shared between any dispositions (or 
deemed dispositions) of QFF Property and 
Qualified Small Business Corporation shares, 
and the amount claimed is tracked by the CRA 
over an individual’s lifetime.

Criteria for Eligibility of QFF Property: A 
farm owner should work with a tax profes-
sional to confirm whether a disposition of 
their property would be eligible for the LCG 
Exemption that applies to dispositions of QFF 
Property. Where it may not currently be, a tax 
professional with enough time to conduct a 
proper tax and estate planning process may 
be able to structure the farm owner’s property 
and holdings so that the LCG Exemption can 
be accessed.

For the purposes of this guide it is sufficient to 
note that in order for a disposition of a certain 
property to be eligible for the LCG Exemption, 
the property must be one of those set out 
in the Canadian Income Tax Act definition for 
QFF Property (see “Qualified Farm Property”, 
above), and the property must be owned at 
the time of disposition by either the individ-
ual, their spouse/common-law partner, or by 
a family farm partnership of the individual or 
their spouse/common-law partner.

If the individual has passed away and the LCG 
Exemption is being applied to their estate, the 
estate must be a personal trust such as a ‘grad-
uated rate estate’ (see “Donating Property  
to a Charity”, below).

Exceptions: It is important to highlight 
that, in situations where farmland is 
rented out, or is held or operated by 
tiered corporate holdings or partner-
ships, the farmland may not be consid-
ered to be used in a farming operation 
by any eligible individuals, even though 
farming may be taking place on the 
land and eligible individuals may even 
be involved in the farm corporation or 
partnership. In such a situation, the LCG 
Exemption may not apply from the point 
at which the use of the land changed 
to something other than what is con-
sidered ‘a farming operation’, and the 
landowner may enjoy only a partial LCG 
Exemption.
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There are additional conditions related to the 
period of ownership as well as the use of the 
eligible property that must be met in order for 
the above kinds of property to be considered 
QFF Property.

1. Throughout a period of at least 24 
months immediately preceding the dis-
position of the property by an individual, 
the property must have been owned by 
one or more of:

 ◆ the individual, or a spouse, common-
law partner, child, or parent of the 
individual,

 ◆ a partnership, an interest in which is 
an interest in a family farm partnership 
of the individual or of the individual’s 
spouse or common-law partner,

 ◆ if the individual is a personal trust, 
the individual from whom the trust 
acquired the property or a spouse, 
common-law partner, child, or parent of 
that individual, or

 ◆ a personal trust from which the 
individual or a child or parent of the 
individual acquired the property;

and

2. one of the following requirements must 
also be met:

 ◆ in at least two of the years while the 
property was owned by the one or 
more persons mentioned above:

• the gross revenue of the eligible 
person from the farming business 
exceeded the income of that person 
from all other sources for that period, 
and

• the property was used principally 
in a farming business carried on 

in Canada in which an eligible 
individual, or where the individual 
is a personal trust, a beneficiary of 
the trust, was actively engaged on a 
regular and continuous basis; or

 ◆ the property was used by a family farm 
corporation or partnership in the course 
of carrying on the business of farming 
in Canada throughout a period of at 
least 24 months during which time 
one of the persons mentioned above 
was actively engaged on a regular 
and continuous basis in the farming 
business in which the property was 
used.

For the full text of this definition, see Section 
110.6(1.3)(a) of the Income Tax Act. Note also 
that the Act defines some terms in ways that 
are different from their common understand-
ing, such as the word “parent”. Farmland own-
ers will want to consult with a tax professional 
to determine whether their land is QFF Prop-
erty and whether it is possible to structure it 
so that it is.
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Note: If the farm property is ‘real property’ 
that was acquired prior to June 18, 1987 and 
does not meet the above requirements, it may 
still qualify for the exemption and may even 
be afforded greater flexibility. Farm owners 
in this circumstance should consult section 
110.6(1.3)(c) of the Income Tax Act, and a tax 
professional.

Depreciable Farm Property
While this guide deals primarily with land, a 
farm owner can dispose of other kinds of farm 
property besides land (which is only one kind 
of capital property). Depreciable property is an-
other kind of capital property that is used to 
earn income from a business, and is generally 
characterized by its tendency to depreciate 
(i.e. it wears out or its value goes down over 
time). Depreciable property can include farm 
buildings and equipment.

To understand the financial implications of 
disposing of depreciable property, we must 
first explain how the cost of depreciable prop-
erty is claimed by a business.

In the year a business 
owner buys deprecia-
ble property, such as a 
building, they cannot 
deduct its full cost from 
the business’ income; 
instead, since this type 
of property wears out or 
becomes obsolete over 
time, a business owner 
can claim the capital 
cost as a tax deduction 
only incrementally, over 
a period of several years. 
The rate of deduction of 
the capital cost over time 
is called the capital cost allowance; the total 
capital cost described below is the amount 
on which a person first claims this capital cost 
allowance, until the full capital cost has been 
claimed.

The capital cost of depreciable property is 
generally the total of:

 ■ the purchase price of the property 
(remember this does not include land, 
which is non-depreciable);

What is 
the default 
taxation of 

other types 
of property 

you might 
consider 

including in 
your legacy?

Example: Ishmael wants to dispose of 
a parcel of land this year that is worth 
$950,000 and that he acquired for 
$500,000, resulting in a capital gain of 
$450,000. If the land is not QFF Property, 
Ishmael’s reported taxable income for the 
year of disposition would have included 
50% of the capital gains from the disposi-
tion (i.e. a taxable capital gain of $225,000), 
even if he receives no monetary income 
from the transfer.

Assuming the land is QFF Property and 
that Ishmael has never accessed the LCG 
Exemption, the $225,000 will be offset by 
the LCG Exemption. After accessing the 
LCG Exemption, Ishmael will have up to 
$275,000 left to claim on taxable capital 
gains from dispositions of QFF Property (or 
up to the difference between half of the 
the current indexed amount for disposi-
tions of Qualified Small Business Corpora-
tion shares and $225,000).
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 ■ the part of the owner’s legal, accounting, engineering, 
installation, and other fees that relate to buying or 
constructing the property (not including any portion of 
these fees that applies to purchasing the land);

 ■ the cost of any additions or improvements the owner made 
to the property after they acquired it, as long as they did 
not claim these costs as a current expense at the time; and

 ■ for a building, soft costs (such as interest, legal and 
accounting fees, and property taxes) incurred in the 
process of constructing, renovating, or altering the 
building, if these expenses were not deducted as current 
expenses.

Depreciable capital property is grouped into classes under the 
Canadian Income Tax Regulations in order to provide an appli-
cable rate for calculating how much of the capital cost can be 
deducted in a given year; a business owner must base their 
capital cost allowance claim on the rate assigned to each class 
of property. The total capital cost of all the property a person 
has in one class, minus the total capital cost allowance they 
have claimed in previous years, is called the undepreciated cap-
ital cost for that class. This is tracked from year to year so that a 
taxpayer knows how much is left to deduct for all of the assets 
in that group.

Dispositions of Depreciable Property: Although rare, re-
member that a business owner can have capital gains on 
depreciable property, just as with land.

A capital gain on depreciable property happens whenever 
an individual disposes of depreciable property for more than 
the sum of its adjusted cost base and outlays and expenses (the 
actual cost of the capital property plus any expenses to acquire 
it, the cost of additions and improvements, and costs that the 
owner incurred in the process of selling the capital property). 
See “Taxation of Common Transfers of Capital Property”, above, 
for more about the taxation of capital gains.
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Each year, if a person sells or donates depre-
ciable property, they also have to subtract 
from the undepreciated capital cost (UCC) for 
that class one of the following two amounts, 
whichever is less:

 ■ the sum of the proceeds of disposition of 
the property (either actual or deemed) 
minus the outlays and expenses incurred 
to sell it, or

 ■ the original capital cost of the property.

When a person disposes of depreciable prop-
erty for more than the UCC remaining in its 
class (even though the sale price might be less 
than the original capital cost), this results in a 
negative UCC balance for a class at the end of 
the year; this balance is considered a recapture 
of capital cost allowance, and the amount 
must also be included in the person’s income 
for the year.

On the other hand, where the UCC of a class 
has a positive balance at the end of a partic-
ular year, and the person does not have any 
properties left in that class, this amount is 
considered to be a terminal loss. In contrast 
to a loss in the disposition of land, the full 
amount (100%) of a terminal loss for deprecia-
ble capital property can be deducted from the 
person’s income for the year.

Principal Residences
If a landowner transfers land that includes 
their principal residence, they may be entitled 
to the principal residence exemption for part 
of the proceeds (or deemed proceeds) of the 
disposition. Note that this applies to any prin-
cipal residence, 
not only those 
associated with a 
farm.

At present, the 
capital gains on 
the transfer of a 
principal resi-
dence (and the 
land considered 
to be part of that residence) is not taxable. 
The amount of land considered as part of the 
principal residence is usually a maximum of 
one half hectare (1.24 acres).

Where the property being transferred is larger 
than 1.24 acres, or there are other buildings 
involved in the transfer, a professional apprais-
al can help with the calculation of the capital 
gains that can be attributed to the principal 
residence. While it is outside the scope of this 
guide to elaborate, within such a transfer the 
landowner can choose between two ways of 
calculating the remaining, taxable capital gain 
(ideally identifying the more financially advan-
tageous method, with the advice of a financial 
or tax advisor).

How is taxation 
different when 

the property 
being transferred 

is your principal 
residence?

Photo by: Don Miller,  
www.donmiller.photography 
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Transfer of Farm Property to Family
Special rules apply to transfers of farm property within families. 
Note that, in situations where no family member can receive 
the property, there may be an additional incentive for a land-
owner to donate land and other property to a charity.

Transfers to Descendants—During Life: A person can trans-
fer certain farm property to a descendent in a manner that 
postpones the tax payable, both on any taxable capital gain 
and any recapture of ‘capital cost allowance’.

A child is here defined to include natural children, adopted 
children, and the children of the farm owner’s spouse/com-
mon-law partner, or a person who is wholly dependent on the 
farm owner’s support and who is (or was immediately before 

the age of 19) under the custody 
and control of the farm owner. This 
definition also includes the spouse/
common-law partner of a farm own-
er’s child (i.e. the landowner’s son- or 
daughter-in-law).

A person can transfer certain farm 
property to a ‘child’, grandchild, or 
great-grandchild in a manner that 
postpones the tax payable on any 
taxable capital gain and any recap-
ture of ‘capital cost allowance’. If em-
ployed, whether or not money actu-

ally changes hands, the farm owner will not pay any tax on the 
value of the disposition, as there is no capital gain or recapture 
declared. Instead, when the eligible descendent disposes of 
the properties, they will report in their own income any taxable 
capital gain based on the ‘adjusted cost base’ that would have 
otherwise needed to have been declared by the person from 
whom they received the property (the farm-owner parent), and 
any recapture that the farm-owner parent had postponed.

How is taxation 
different 
when you are 
transferring 
property to  
a family 
member?
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To do this, two conditions must be met:

 ■ the ‘child’ must be a resident of Canada just before the 
transfer; and

 ■ the farm property must be land or depreciable property of 
a prescribed class in Canada, that has been used in a farm 
business in which the person, their spouse/common-law 
partner, or any of their children were actively engaged on a 
regular and ongoing basis before the transfer.

The types of property eligible for this postponement are 
farmland and buildings. Other types of farm property may also 
qualify, including shares in a family-farm corporation or an in-

terest in a family-farm partnership, provided that sub-
stantially all of the entity’s property (generally 90% or 
more) is used principally in a farm business—i.e. for 
more than 50% of the years in question.

To utilize this postponement of tax payable, the landowner 
must choose the ‘price’ at which to transfer the land (even if 
no money is actually changing hands). For most property, the 
transfer may occur at any amount between the ‘adjusted cost 
base’ and fair market value. (Remember the adjusted cost base 
is usually the cost of a capital property plus any expenses to 
acquire it and the cost of additions and improvements.) For 
depreciable property, the transfer may occur at any amount 
between the fair market value and a special amount (see Guide 
T4011 in “Resources” below). The price set by the parent will 
determine whether a capital gain or recapture of capital cost 
allowance remains, on which the parent must pay taxes.

Transfers to Descendants—After Passing: A tax-free transfer 
or ‘rollover’ of farm property is also available where the proper-
ty is transferred between the estate of a deceased parent and 
their ‘child’ (as defined above).

In order for the transfer to be tax free, the following conditions 
must be met:

1. The child was resident in Canada just before the parent’s 
death;

2. The property was used mainly in a farming business on a 
regular and ongoing basis by the deceased, their spouse/
common-law partner, or any of their children, before the 
parent’s death; and



3. the property is transferred to the child 
no later than 36 months after the par-
ent’s death.

The procedure is similar to that for the inter-
generational transfer of farm property be-
tween a living person and their child, above, 
except that the deceased’s executor will 
choose the “price” at which to value the trans-
fer. The price set by the executor will deter-
mine whether the estate will have any capital 
gain or recapture of capital cost allowance on 
which it must pay taxes.

Transfers to a Spouse/Common-Law Part-
ner: If a landowner transfers farm property 
to a spouse/common-law partner (or a ‘spou-
sal or common-law partner trust’) during 
the landowner’s lifetime, the landowner can 
choose to postpone any taxable capital gain 
or recapture of capital cost allowance. Howev-
er, unlike in the context of intergenerational 
transfers of farm property, if the spouse/com-
mon-law partner later disposes of the prop-
erty then the original farm owner must then 
report the taxable capital gain or recapture 
of capital cost allowance. Note, however, that 
depending on the circumstances the original 
owner may be able to claim the LCG Exemp-
tion on the disposition.

Where eligible farm property is transferred to 
a spouse/common-law partner, or a ‘spousal 
or common-law partner trust’, after the death 
of the landowner (such as through their will), 
additional rules exist for eliminating the pos-
sibility of a taxable capital gain or recapture 
of capital cost allowance on the transfer. This 
topic is beyond the scope of this guide, but 
the intention is effectively the same as above; 
in many circumstances the taxable capital 
gain or recapture of capital cost allowance can 
be postponed by giving effect to a spousal 
rollover.

Resources
 ■ CRA, “Basic Information About Capical Cost 
Allowance (CCA)”

 ■ The Canadian Income Tax Act, in particular:

 ◆ Section 70

 ◆ Section 110.6(1), in particular 
definitions for “qualified farm or fishing 
property” and “qualified small business 
corporation share”

 ◆ Section 110.6(1.3)(a) “Farming or fishing 
property — conditions”

 ◆ Section 111(1)(b)

 ■ Class 14.1 of Schedule II of the Income Tax 
Regulations

 ■ Chapter 4, “Deemed disposition of 
property,” in Guide T4011, Preparing 
Returns for Deceased Individuals

 ■ Guide T4037, Capital Gains

 ■ CRA, “Farm or fishing property transferred 
to a child”

 ■ CRA, “Self-employed Business, 
Professional,  Commission, Farming, and 
Fishing  Income 2020”
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Donating Property  
to a Charity
This section outlines the special tax policies 
that have been created to encourage dona-
tions of money and property to registered 
charities and other ‘qualified donees’ (here 
collectively referred to as ‘charities’).

In donations to a charity that are gifts at law 
(i.e. where there is nothing of value received 
by the donor in return), generally a person do-
nates the property to the charity and in return 
receives a tax receipt equal to the fair market 
value of the donation.

Fair market value is usually 
the highest dollar value a 
person could get for their 
property in an open and 
unrestricted market, be-
tween a willing buyer and 
a willing seller who are act-
ing independently of each 
other. Where needed, this 
value can be established 
by an independent professional appraiser.

Capital Gains on Donated 
Capital Property
Where an individual makes a donation of ‘cap-
ital property’ to a charity (remember this is the 
kind of property a person would usually buy 
for investment purposes or to earn income), 
typically the deemed ‘proceeds of disposition’ 
would be equal to the fair market value of the 
property, and any resulting capital gain or loss 
would be calculated accordingly: as explained 
above, taxable capital gains in a given tax 
year are added to the taxable income of the 
person, and taxed at their marginal rate for 
that year. Thus, even when an individual has 
donated capital property, where there are 
no other exemptions or tax policies available 
to prevent taxation on the capital gains they 
could be taxed as if they had sold it at its fair 
market value. This is why donations of capital 
property are typically made to registered char-
ities or qualified donees, as the income tax 
credit for the donation (or deduction in the 
case of a corporation) is needed to balance a 
deemed capital gain (see “Income Tax Credits 
on Donations”, below).

It is possible, however, for an individual to 
reduce or eliminate a capital gain on a dona-
tion by ‘designating’ the amount of proceeds 
for that disposition to be less than fair market 
value. The Canadian Income Tax Act provides 

What are the  
tax benefits 

when you 
donate  

property to  
a charity?
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that the amount that is designated must be:

 ■ less than the fair market value
 ■ greater than:

 ◆ any ‘advantage’ received (see “Split-
Receipting”, below), and

 ◆ the ‘adjusted cost base’ of the property
Remember the adjusted cost base is usually the 
cost of a capital property, plus any expenses 
incurred to acquire it (such as commissions 
and legal fees) and the cost of additions and 
improvements (though not maintenance and 
repair costs).

This effectively allows for an individual to 
eliminate the capital gain on donated capital 
property if they designate the proceeds to be 
an amount between what the property has 
cost them, and what the fair market value 
would be. However, designating proceeds at 
below fair market value also reduces the size 
of the eligible donation that can be claimed, 
as these two values must match.

Because there can be implications to both a 
maximized and minimized designation of the 
proceeds of a donation, it is advisable for a 
landowner to consult with a tax or estate plan-
ning professional to choose the most appro-
priate amount to designate for their particular 
situation. See inset box for an example.

Depreciable Capital Property: Similarly, 
where the donated property is depreciable 
capital property (e.g. farm buildings and 
equipment), the donor may be subject to 
recapture of capital cost allowance. To avoid 
this, the donor can designate the amount of 
proceeds to be an amount that is:

 ■ less than the fair market value; and
 ■ greater than the adjusted cost base (see 
above) and the donor’s ‘undepreciated 
capital cost’ for the specific class of 
property being donated (see “Depreciable 
Farm Property”, above)

See inset box for an example.

Example: If Sama donates farmland 
with a fair market value of $100,000 and 
an adjusted cost base of $20,000, she 
can eliminate the capital gains on the 
donation by designating the proceeds 
as $20,000. By doing this, however, 
the total eligible value of the donation 
that she can claim for income tax credit 
purposes—subject to the donation limit 
rules outlined above—is $20,000, rather 
than the full value of $100,000.

Example: If Wilhelm donates deprecia-
ble capital property worth $30,000, with 
an adjusted cost base of $20,000 and an 
undepreciated capital cost of $6,000, he 
can choose to designate the amount of 
proceeds as an amount between $6,000 
and $30,000. If he chooses to designate 
proceeds of $27,000, the results are:

 ■ a capital gain of $7,000 ($27,000 
minus $20,000);

 ■ a taxable gain of $3,500 (50% of 
$7,000);

 ■ a recapture amount of $14,000 
($20,000 minus $6,000);

 ■ a total amount included as taxable 
income of $17,500 ($3,500 plus 
$14,000); and

 ■ an eligible amount of gift of $27,000 
(note this number would be reduced 
by any ‘advantage’ received).
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Income Tax Credits on 
Donations
An individual who donates property or cash to 
a registered charity (or other qualified donee) 
can use their tax receipt to claim a non-re-
fundable tax credit. The tax credit reduces 
their income tax otherwise payable by a 
percentage of the receipted value of the do-
nation. This is the primary financial benefit of 
donating to a charity or other qualified donee, 
rather than another type of entity, and this 
tax credit may be key to reducing any capital 
gains that could not be eliminated by desig-
nating reduced proceeds for the disposition 
(see above).

As of the time of writing, in BC the first $200 
donated in the year is credited at 20.06% (15% 
federal plus 5.06% BC), and any donations 
exceeding the first $200 are credited at a com-
bined rate of 43.7% (29% federal and 14.7% 
BC).

Individuals have maximum contribution limits 
that in turn limit the size of a tax credit that 
can be claimed in any particular year. For do-
nations made anytime before the year an in-
dividual passes away, the maximum donation 
amount they can use for the calculation above 
is normally equal to 75% of net income. (Using 
the current percentages provided above, this 
would result in a credit equal to 32.7% of the 
individual’s net income.) Contributions in 
excess of this limit may be carried forward up 
to five years.

Additionally, a gift receipt resulting from a 
charitable donation can be split between the 
donor and their spouse/common-law partner, 
so that they each claim donations up to a total 
of 75% of their respective net incomes.

Corporations: While the same tax rules 
generally apply to corporations, a 
corporation that makes a donation 
to a charity will receive a deduction 
rather than a tax credit. In this case, 

the corporation’s reported taxable income for 
that year is reduced by a percentage of the 
value of the donation, thereby reducing the 
total net income on which it pays tax.

Donations of Capital Property: An individ-
ual can increase their donation limit beyond 
75% of their net income when they donate 
‘capital property’, rather than cash. Remember 
that capital property is the kind of property a 
person would usually acquire either for invest-
ment purposes or to earn income, and applies 
not only to farms and foodlands but also to 
many common farm assets.
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Specifically, 25% of the taxable capital gain 
and 25% of recaptured depreciation can be 
added to the donation limit, with the excess 
being carried forward in accordance with the 
previous paragraphs. (See the definition for 
“total gifts” in the Income Tax Act. Note, these 
amounts tend to change fairly regularly de-
pending on the political winds.)

The Year of an Individual’s Death: For dona-
tions made in the year of an individual’s death 
(including testamentary gifts made through 
a will), the annual limit is 100% of net income 
reported on that individual’s final tax return. 
Any excess amount can also be carried back to 
the preceding year’s return, for a total con-
tribution limit of 100% of net income in that 
year as well.

Taxation of Donations by Will
Special provisions exist for donations of prop-
erty made after a person’s death through their 
will (a bequest).

In most cases, a bequest will be deemed to 
be made either by an individual’s estate, or 
by a ‘graduated rate estate’ that is part of an 
individual’s ‘testamentary trust’ (see below). 
(There are some exceptions to this, but these 
are beyond the scope of this guide.)

Where a donation is made by an individual’s 
estate—i.e. not a graduated rate estate—it 
is deemed to be made at the time the donat-
ed property is transferred to the donee. As a 
result, the value of the donation will be the 
fair market value at the time of transfer, or 
a designated lower amount; any applicable 
capital gain or loss, as well as the tax credit, 
will be calculated accordingly. The charitable 
contribution limit for an estate will be 75% of 
the taxable income for a given year (except for 
gifts of capital property as per above). Note 
that with a donation from an estate, excess 
donation amounts can still be carried for-
ward five years if the estate continues to have 
income against which to claim the credit—
which could include any taxable ‘income’ from 
the deemed capital gains, which will be taxed 
at the highest personal marginal rate.

Graduated Rate Estates & Testamentary 
Trusts: By contrast, where a testamentary 
donation is deemed to be made by a gradu-
ated rate estate, the donation will be subject 
to more flexibility around allocation of the tax 
consequences that result from disposing of 
property.

To qualify as a graduated rate estate (GRE), first 
the estate must be considered a testamentary 
trust for income tax purposes. A testamentary 

Ecological Gifts Program: It may be possi-
ble for a portion of a donor’s land to be eligi-
ble under Canada’s Ecological Gifts Program. 
Under this program, a donor of ecological-
ly-sensitive land receives a tax receipt for the 
fair market value of their donated ecological 
gift, which is not subject to the “75% of net 
income” contribution limit to which other 
donations are subject. The donation is not 
taxed on any capital gains, and the donor 
is given a ten-year period to apply the tax 
receipt to their income, rather than five 

years. While the full details of the Ecological 
GIfts Program are beyond the scope of this 
guide, a landowner may wish to consult the 
Green Legacies Guide for its summary of the 
process for donating an ecological gift. Note 
that the process to have land designated 
under the Ecological Gifts Program can be 
time-consuming and involved, and requires 
the assistance of professionals. As such, this 
summary is intended to give the reader a 
starting point to understand the full scope 
of what is needed.
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trust can be either a planned trust that is created as result of a 
death where the terms are established by the will, or any estate 
where the terms of the trust are established by a provincial or 
territorial court order. A testamentary trust must file annual 
taxes for its duration.

If an estate is considered a testamentary trust, the executor can 
file a designation for its status as a GRE within 36 months of the 
person’s passing. If the estate qualifies as a GRE, the executor 
will be able to allocate the tax credit arising from a donation 
of property against the individual’s tax year of death, as well as 
the tax year prior (up to 100% of net income). Alternatively, the 
credit could be applied to the annual taxes of the testamentary 
trust itself (up to 75% of the trust’s net income), for either the 
tax year in which the donation is made, any earlier tax year, or 
up to 24 months after the GRE is established.

Note that, as a type of personal trust, a GRE will maintain the 
land’s status as QFF Property.

However, while the above flexibility may be motivation to 
establish an estate plan that will lead to the designation of a 
GRE, be aware that a GRE is subject to graduated tax rates, as 
opposed to the personal marginal rate for a non-GRE estate.

Other Taxes and Fees Applicable to a 
Donation
Property Transfer Tax: Property transfer tax is a registration 
tax paid by the acquirer of certain types of interests in real 
property (this would be the donee or purchasing organization) 
when registering that interest in BC’s Land Title Office. The 
interests subject to the property transfer tax are those that fall 
under the definition of “taxable transaction” in the BC Property 
Transfer Tax Act. The amount of property transfer tax payable 
is based on the fair market value of the interest, regardless 
of whether money changes hands, and can include transfers 
made by means of a gift.

In most cases, the amount is calculated according to Section 3 
of the Act:

 ■ 1% on the first $200,000 of the fair market value;

 ■ 2% on the fair market value between $200,000 and 
$2,000,000; and

 ■ 3% on the fair market value greater than $2,000,000.
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Probate Fees: Probate fees are a tax that is 
a charge from the Supreme Court of British 
Columbia to legally validate a will. This can be 
a significant amount as it is based on the value 
of property over $25,000:

 ■ $200 fee, plus

 ■ $6 for each $1,000 of the value of the 
estate in between $25,000 and $50,000 
rounded up to the next thousand (i.e. up 
to $150), plus

 ■ $14 for each $1,000 of the value of the 
estate in excess of $50,000 rounded up.

A simplified calculation can be followed to es-
timate this amount. For example, on property 
worth $999,050:

$999,050 rounded up to the next thousand = 
$1,000,000

$1,000,000 x 0.014 = $14,000

$14,000 - 350 = $13,650 of probate fees total

When a landowner is considering donating 
or selling land to a charity, it is worthwhile to 

consider options for doing so that reduce or 
eliminate probate fees. One popular method is 
to remove the land from the estate altogether 
by putting it into joint tenancy before the own-
er passes away: as mentioned in “Creating a 
Legacy by Transferring Land Ownership” on 
page 26, a landowner can make the charity 
a joint tenant of their land, and therefore have 
the land be fully transferred to the charity at 
the time of the landowner’s passing without 
the delays or costs of probate.

Sales Taxes: GST does not apply to any dona-
tions/gifts. PST does not apply to donations/
gifts made to a registered charity.

Property Taxes, Utility Fees and Related 
Charges: Where property is being transferred 
by means of a gift to a charity, it will be wise 
for the parties to prepare something  similar to 
the standard statement of adjustments used 
by the real estate industry, in order to ensure 
it is clear which person or entity is responsible 
for which costs, and on what timeline.

Another option, such as for a transfer made 
over a great length of time, is to deal with 
adjustment of property taxes, utility fees, and 
related charges in the ‘deed of gift’ (see “Ways 
to Transfer Ownership to a Charity” in “Creat-
ing a Legacy by Transferring Land Owner-
ship” on page 26), for example specifying 
the date at which responsibility for property 
taxes and related charges transfers over to the 
charity.

Resources

 ■ Section 118.1 of the Canadian Income Tax 
Act

 ◆ Definition for “total gifts” in section 
118.1(a) of the Income Tax Act

 ■ Section 110.1 of the Canadian Income Tax 
Act

 ■ CRA, “Ecological Gifts Program: Overview”

 ■ Green Legacies Guide
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Selling Property  
to a Charity

Split-Receipting
The section above described gifts at law, 
where there is no exchange of value  received 
by a donor. However, in many circumstances 
Canadian tax law does allow for a donor to 
receive something of value in return for their 
donation and still have the transfer of proper-
ty be considered a donation for tax purposes.

What the donor receives in such an exchange 
is called an advantage, which is any property, 

service, compen-
sation, use, or any 
other benefit that 
a donor might 
receive, whether in 
exchange or simply 
in gratitude for a 
gift. The advantage 

may be contingent on an event, or receivable 
in the future, and may be given to the donor 
themselves, or to a non-arm’s-length person 
or partnership associated with the donor. As 
long as the value of the advantage is not more 
than 80% of the total value of the donation, 
a donor can receive a receipt for income tax 
purposes, see inset box.

Capital Gains on Split-Receipted Donations: 
Remember that any capital gain or loss is still 
calculated based on the fair market value of 
the property. However, the Canadian Income 
Tax Act has rules that allow the fair market val-
ue of a property donated under a split-receipt-
ing scheme to be deemed less than the actual 
fair market value under certain circumstances; 
however, this deemed amount cannot be less 
than the value of any advantage received. See 
“Donating Property to a Charity”, above, for 
more information. A potential donor should 
consult their professional advisor(s) to discuss 
these circumstances in more detail.

Income Tax on Split-Receipted Donations: 
Split receipting can offer a desirable compro-
mise for a landowner, where they receive cash 
revenue to meet their financial needs but also 

Are there tax 
benefits when 
you sell property 
to a charity?

Example: Layla has property with a fair 
market value of $10,000. She sells it to a 
registered charity for $6,000. The advan-
tage received is below the 80% “inten-
tion to make a gift” threshold ($8,000), 
and therefore the charity can issue a 
receipt for the fair market value minus 
the advantage received: $10,000 - 6,000 
= a tax receipt for $4,000.
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reduce their taxable income through a dona-
tion receipt.

A charity can give the donor a receipt for the 
gifted portion of the transferred property, i.e. 
fair market value minus the advantage. A do-
nor’s income tax will be impacted similarly to 
the situation of a full donation as described in 
“Donating Property to a Charity” on page 58, 
above, although the value of the tax credits will 
be lower.

Resources
 ■ CRA, “Split receipting”

 ■ CRA, “Income Tax Folio S7-F1-C1, Split-
receipting and Deemed Fair Market Value”

 ◆  Para. 1.5 “Split-receipting - intention to 
give”

Other Taxes to Consider

Other Taxes on Land
Sales Taxes: PST does not apply to sales of real 
property. Some dispositions of certain types of 
farm property are also exempt from GST.

For property that is not exempt, if a charity pur-
chases the property at below-fair-market-value 
in a manner that falls under the split-receipting 
rules, GST will only be payable on the amount 
the charity actually pays rather than on the full 
fair market value of the land. However, the fair 
market value of each type of property should 
be carefully considered when determining the 
extent to which GST applies, and how much 
GST may be payable.

The CRA will view the sale of land that includes 
a residence or house as two separate sales for 
the purposes of calculating GST:

1. Sale of the portion that includes the 
house, plus the land that is necessary 
for the use and enjoyment of the house: 
Sales of used houses are usually exempt 
from GST; however, professional advisors 
can confirm whether one of the excep-
tions to this general rule applies.

2. Sale of the remaining portion of the land: 
It is prudent for the parties to proceed 
under the presumption that the sale of 
the land would be subject to GST, un-
less a certain exemption is confirmed to 
apply. For example, GST would not apply 
if the farmland is currently a hobby farm, 
where the owner isn’t making, or expect-
ing to make, any profit. GST also would 
not apply if the farmer is retired and the 
land is now used solely for personal use. 
(Notably, though, the land would likely 
be considered by the CRA to be vacant, 
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no longer ‘farmland’, which can have other implica-
tions.) By contrast, if the farmland is part of a sale 
of a farming business that is a GST registrant, and if 
certain conditions are met, the farmer and the charity 
may jointly elect to have no GST payable on the sale 
by completing a designated form (see “Resources”, 
below).

The parties will want to confirm with an accountant which, 
if any, of these situations apply.

Property Taxes, Utility Fees and Related Charges: Where 
land is being transferred by way of sale to a charity, a state-
ment of adjustments should be prepared by the parties’ 
lawyers, setting out the parties’ respective liability for these 
kinds of taxes, fees, and charges.

Taxes on Other Property
Sales of ‘affixed machinery’ will be subject to PST (though 
this excludes machinery that is built in, on site, and is 
expected to remain there for its useful life). The parties will 
want to consult with its professional advisors in order to 
determine whether any machinery, equipment, or appara-
tus that forms part of the property being sold constitutes 
taxable affixed machinery.

Sales Taxes on Shares of a Corporation
Sales of shares of an incorporated business are 
not subject to PST, and are generally not subject 
to GST.

Resources
CRA, “GST 44: Election Concerning the Acquisition of a 
Business or Part of Business”
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Appendix B: Due 
Diligence when 
Transferring Land 

Introduction

This section describes some of the types of searches and inves-
tigations that are commonly conducted as part of a sale or oth-
er transfer of land (and other real property such as buildings). 
These investigations inform the parties to a land transfer of 

things like rights to the property that are 
held by third parties, some restrictions 
on the use of the land, and outstand-
ing money owed to third parties that is 
secured by the land or property. These 
searches are typically conducted with 
professional assistance, but this section 
can help both a donor and a charity un-
derstand why due diligence is important 
and its role in the transfer of land. 

Engaging Professionals
A donee-charity will be in a similar position as a conventional 
purchaser and therefore want to conduct the same kinds of 
searches and investigations. Unlike in a purchase/sale trans-
action, however, the ways in which these steps are taken, and 
the allocation of their costs, is likely to be undertaken in a 
more collaborative manner than in a purchase and sale trans-
action. Furthermore, the information will be valuable to the 
estate-planning process of the landowner, especially if they do 
not intend to transfer full ‘fee simple’ ownership to the charity, 
or at least not for some time.

Both parties can, of course, obtain quotes in order to know in 
advance how much this process might cost.

Remember that this guide is 
not providing legal or oth-
er professional advice. Its 
contents are meant to pro-
vide landowners and their 
advisors with general infor-
mation. For application to 
specific cases, the services of 
professional advisors should 
be sought.

What 
information  
do you and  
your donee  
need to know 
about your  
land?
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Lawyer: It is recommended that both parties retain legal repre-
sentation early on in the process in order to facilitate the dona-
tion with as little risk as possible. Although this will increase the 
cost of the donation, it will also significantly mitigate the risk 
of a costly mistake—indeed, the cost of a mistake in relation to 
real property transfers can be quite significant.

Appraiser: Donations of in-kind gifts worth $1,000 or more 
must be valued by an independent appraiser. Although it is 
possible for the donor to obtain their own appraisal that is then 
accepted by the charity, it is best practice for the charity to 
have its own independent appraisal. There may still be circum-
stances where it makes sense for the donor to obtain their own 
appraisal, such as to assist with estate and tax planning.

The appraisal should be obtained within a time period that al-
lows for an accurate and reliable tax receipt to be issued. Where 
there are circumstances that can be anticipated to affect the 
value of the land before the donations and tax receipt will be 
issued (e.g. boundary or zoning changes), the appraisal should 
take place after the changes occur.

Surveyor, if necessary: A survey certificate depicts the loca-
tion of the property lines and improvements such as buildings. 
Although it is rare for residential purchasers in BC to get survey 
certificates, as costs can run into the thousands of dollars, in 
some circumstances it may be advisable for the parties to a 
donation of land to obtain a survey certificate from an accred-
ited land surveyor. These circumstances include where there 
is ambiguity about the boundaries of a particular property 
(e.g. where land abutting a body of water has been subject to 
erosion)  or where there could be conflict with a neighbouring 
property owner in relation to the location of a building or fence 
line (see below regarding encroachments).

A survey could affect the value of the land and so the timing 
of a survey will want to be considered in conjunction with any 
appraisal that is conducted.

Who can help 
you establish 

important 
information like 

the value of your 
property?

Where To Start 68Creating a Legacy by Transferring Land Ownership 68



Defining the Land  
and Its Owners

With the assistance of the professionals de-
scribed above, the parties involved in a land 
transfer will want to obtain all the plans of a 
property, and any other plans affecting it.

The first source of information the donor and 
the charity will look to for information about 
the land will be a title search of the property 
conducted through BC’s Land Title Office (at 
the Land Title and Survey Authority, or LTSA). 
Many of the elements below can be found 
through a land title search.

Registered Owners: A title search will indi-
cate the identities of the registered owner(s) 
of the property. If the registered owner is an 
incorporated entity, the donee-charity will 
need to confirm that the organization is in 
good standing and who exactly has the au-
thority to make a decision about the property. 
The donee-charity will also want to confirm 
the existence of any beneficial owners by con-
ducting a search of the Land Owner Transpar-
ency Registry.

A charity receiving a gift of real property may 
want to obtain title insurance in relation to 
that property. This is a kind of insurance policy 
that protects the policyholder against chal-
lenges to their ownership. A charity may also 
be interested to know whether the current 
landowner has held title insurance in relation 
to the property.

Boundaries: The parties will want to confirm 
that the location of the property as indicat-
ed in the legal description is the same as the 
location of the property that is proposed to be 
donated. If not, the 
parties will need to 
obtain the correct le-
gal description and/or 
correct any mistakes 
on title.

Easements, Restric-
tive Covenants, & 
Statutory Rights-of-
Way: The parties will want to determine the 
extent of all easements, restrictive covenants, 
and other related charges, in order to con-
firm whether they will impede the ability of 
the land to be used in accordance with the 
donor’s vision and the charity’s purposes. 
Similarly, the parties will also want to confirm 
the existence of unregistered interests such as 
‘equitable easements’. This can, however, be 
difficult to do.

Encroachments: The parties will want to 
confirm whether there are any concerns about 
potential encroachments, including both 
where the current landowner is encroaching 
onto another’s land and where a neighbour is 
using the land without authorization.

What are the  
physical  

characteristics  
and limitations  

of the land?
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Where the encroachment is on the land that 
is being considered for donation, the donor 
will want to address the encroachment before 
the transfer occurs (e.g. have the offending 
property removed, or obtain an encroach-
ment agreement from them with a licence fee 
attached), as it may affect the appraised value 
of the land and therefore the tax receipt that 
the charity may be able to issue.

Where the encroaching party is the donor, the 
donor or the charity may wish to seek an en-
croachment agreement, or to take advantage 
of section 36 of the BC Property Law Act, which 
empowers the Supreme Court to declare an 
easement for the encroachment notwith-
standing the actual boundaries of the parcel 
of land.

If the parties are unsure whether an encroach-
ment is occurring, a surveyor may need to be 
engaged.

Water Licences: The parties should confirm 
whether there are any water licences under 
the BC Water Sustainability Act that will need 
to be transferred to the charity or otherwise 
dealt with.

Condition of the Land
Environmental Site Assessment: If the char-
ity has any concerns about the environmental 
condition of the land, it could have a site as-
sessment (or ‘environmental audit’) conduct-
ed. The donor will be concerned about the 
outcome of such an assessment, as the results 
may affect the value of their property or reveal 
environmental liabilities that they did not 
otherwise know about.

Site profile: The donor could also be subject 
to obligations under section 40(6) of the BC 
Environmental Management Act, which reads 
that a vendor of real property that has been 
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used for a prescribed industrial or commercial purpose, or an-
other prescribed purpose or activity (such as “organic...material 
spreading”), must provide a site profile to a prospective pur-
chaser of real property. A site profile is a screening tool used to 
identify potentially-contaminated sites, and would be a start-
ing point for environmental investigations that would then be 
part of the charity’s due diligence. 

The donor should consult their lawyer as to whether they are 
required to provide a site profile.

Restrictions on the Transfer of Land

Charges, liens, and other interests registered on property can 
affect the use and disposition of that property. Again, much of 
this information can be found through a land title search.

Recall that an interest is a legal 
right to a property. As described 
in “Where to Start” on page 
5, “Your Current Ownership 
Structure”, other owners reg-
istered on title, such 
as joint tenants, ten-
ants-in-common, bene-

ficial owners or registered owners, each may have the 
right to participate in a land transfer decision.

Interests can also be held by other parties, such as through a 
charge or lien registered on a property when it is used as collat-
eral for a loan.

Charges & Securities
Charges: There are a number of charges that, when registered, 
give another legal entity an interest in the parcel of land. Dif-
ferent types of charges are dealt with differently in a transfer. 
Some charges must be removed before the property is trans-
ferred, unless otherwise agreed between the parties.

In other cases a charge or notation was registered for a lim-
ited time; if that time has expired, the current or subsequent 
owner can apply to cancel the charge ‘due to the passing of 

Is there anything 
that might legally 
prevent you from 
donating your 
land?
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time’. Mortgages are an example of registered charges that 
are impliedly assumed to be taken over by the party to whom 
property is transferred, unless otherwise dealt with.

Liens: A lien is a type of security interest in property that is 
used as collateral to satisfy a debt. The property can be used to 
satisfy the debt if it is not paid.

Local Government
The parties will want to apply to the relevant municipality—
or, if the property is in an unincorporated area, to the nearest 
office of the Surveyor of Taxes or BC OnLine—for a written 
statement of outstanding taxes, utilities (e.g. water, sewer, 
dyking, garbage, electricity, gas), charges, and any arrears and 
penalties.

Where applicable, it will also be advisable to confirm wheth-
er any local improvement taxes or similar charges have been 
established or are in the process of being established for the 
property.

Bylaw Compliance: The donee-organization will want to 
investigate whether the property is being used for a non-con-
forming use or is otherwise not in compliance with any land 
use bylaws (e.g. any setback requirements), whether a zoning 
bylaw amendment or permission from the ALC will be needed 
in order to use the property in accordance with its charitable 
purposes, and whether there are any buildings that have been 
or are being built without a requisite development, building, or 
occupancy permit.
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Restrictions on the Transfer 
of Property Other Than 
Land

Bank Act Security: The parties will want to 
confirm the existence of any security given 
pursuant to section 427 of the Canadian Bank 
Act, which allows a chartered bank (or foreign 
bank subsidiary) to advance money to a farm 
owner without the farmer actually delivering 
the collateral property.

In exchange for the advance or loan, the bank 
holds full ownership of the property described 
in the security instrument, which for farmers 
may be crops, livestock, seeds, or equipment, 
or even an interest in property the farmer 
does not currently possess but may later come 
to own. The bank’s rights end upon payment 
of all outstanding debt by the farmer-borrow-
er.

The donor and charity will want to consider 
the terms of these written agreements, as well 
as property rights held by the bank, before 

proceeding with the donation. The donor may 
be limited in what they can donate and may 
have outstanding financial obligations to the 
bank that they will need to account for in their 
estate and tax planning.

Interests in Personal Farm Property: In gen-
eral, security interests in land, like mortgages, 
are registered on title at the LTSA, but farm 
property that constitutes ‘personal property’ 
(e.g. inventory, some equipment, quotas, and 
crops that have not become fixtures) can also 
constitute the collateral of a security agree-
ment under the BC Personal Property Security 
Act (PPSA). These kinds of security interests 
can be both registered and unregistered. A 
security interest that is undisclosed and unse-
cured may not affect the property rights of the 
charity post-donation, but it is nevertheless 
advisable for the parties to consider such a sit-
uation before executing the transfer in order 
to avoid any potential problems in the future.

Where To Start 73Creating a Legacy by Transferring Land Ownership 73



ADJUSTED COST BASE 
(ACB): Usually the cost of a 
property plus any expenses 
to acquire it, including com-
missions and legal fees. The 
adjusted cost base can also 
include capital expenditures, 
such as the cost of improve-
ments to the property. (CRA: 
https://www.canada.ca/en/
revenue-agency/services/
forms-publications/publica-
tions/t4037/capital-gains.
html)

ADVANTAGE (IN A DONA-
TION): Any property, service, 
compensation, use, or any 
other benefit that a donor 
receives in exchange, or in 
gratitude, for a gift.

ALTER EGO TRUST: A trust 
created after 1999 by a set-
tlor who was 65 years of age 
or older at the time the trust 
was created, for which the 
settlor is entitled to receive 
all the income that may arise 
during their lifetime, and 
is the only person who can 
receive, or get the use of, any 
income or capital of the trust 
during the settlor’s lifetime. 
(CRA: https://www.canada.
ca/en/revenue-agency/ser-
vices/tax/trust-administra-
tors/types-trusts.html#aet)

ARM’S LENGTH: “At arm’s 
length” describes a relation-
ship where persons act inde-
pendently of each other or 
who are not related.This term 
is used in contrast to “not at 
arm’s length”, which means 
persons acting in concert 
without separate interests or 
who are related.

BENEFICIAL OWNERSHIP 
OF LAND: An equitable 
interest in land that entitles 
the beneficial owner to some 
or all of the income/econom-
ic benefits of the property, 
including the proceeds of 
a sale. In many cases, the 
registered owner of land, if 
different than the beneficial 
owner, holds the land in trust 
for the beneficial owner. (See 
also, “registered ownership”.)

CAPITAL COST: (includ-
ing “capital cost allowance 
(CCA)”) (also see “undepreci-
ated capital cost (UCC)”) The 
cost of purchasing deprecia-
ble capital property, includ-
ing the purchase price, pro-
fessional fees and contractor 
costs related to purchasing 
or constructing the property, 
and (for a building) profes-
sional fees and property tax-
es incurred in the process of 
constructing, renovating or 
altering the building. Capital 
costs cannot include expens-
es that were deducted as 
current expenses at the time. 
These costs can be deducted 

against a person’s taxes over 
time at a rate called the capi-
tal cost allowance (CCA).

capital property: Includes 
depreciable property, and 
any property which, if sold, 
would result in a capital gain 
or a capital loss. A person 
usually buys capital property 
for investment purposes or 
to earn income. Capital prop-
erty does not include the 
trading assets of a business, 
such as inventory.

CAPITAL GAINS AND 
LOSSES: The amount that 
a person is deemed to have 
incurred when they dispose 
of capital property: the gain 
or loss is the proceeds of the 
disposition minus the sum of 
the adjusted cost base and 
any outlays and expenses. 
Capital gains and losses are 
included in income tax re-
porting at specified rates.

CHARGES (ON LAND): 
A legal instrument that is 
registered against title to real 
property and that may affect 
the use or disposition of that 
property.

CHARITABLE PURPOSES: 
The recognized purposes 
of a charitable organization 
that allow it to operate as a 
registered charity.

Glossary
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CHARITABLE ORGANIZA-
TION: A charitable organiza-
tion is characterized by the 
following:

 ■ is established as a 
corporation, a trust, or 
under a constitution;

 ■ has exclusively charitable 
purposes;

 ■ primarily carries on its 
own charitable activities, 
but may also gift funds to 
other qualified donees, 
(e.g., registered charities);

 ■ more than 50% of its 
governing officials must 
be at arm’s length with 
each other;

 ■ generally receives its 
funding from a variety of 
arm’s length donors; and

 ■ cannot use its income 
for the personal benefit 
of any of its members, 
shareholders, or 
governing officials.

CONSERVATION COVE-
NANT: A Section 219 cove-
nant registered against land 
whereby the owner agrees to 
protect or conserve the land 
or some feature of the land.

CONTINGENT INTEREST IN 
LAND: A type of interest in 
land that does not take effect 
until a certain condition has 
been met or satisfied.

DEED OF GIFT: A written, le-
gally-binding document that 
sets out the structure of a 
gifting arrangement, includ-
ing one between a donor 
and a donee.

DEPRECIABLE PROPERTY: 
Typically capital property 
that is used to earn income 
from a business. In the con-
text of a farm business, it can 
include farm buildings and 
equipment. The depreciation, 
or loss of value of this prop-
erty over time, is claimed as 
capital cost allowance.

DISPOSITION OF LAND: 
Usually an event or transac-
tion where a person gives 
up possession, control, and 
all other aspects of property 
ownership. A deemed dis-
position is where a person is 
considered to have disposed 
of property even though 
they did not sell it, e.g. 
through a living gift of prop-
erty, or a transfer of property 
as a result of death.

DONOR-RESTRICTED GIFT: 
A donation that includes 
provisions that restrict how 
the donated property can be 
used.

EASEMENT: A limited 
right attached to land (the 
dominant tenement) for 
the benefit of the owner of 
dominant tenement to use 
land of the owner of servient 
tenement. An example of an 

easement would be a drive-
way crossing one owner’s 
land (the servient tenement) 
to provide access to another 
owner’s land (the dominant 
tenement). (LTSA: https://ltsa.
ca/property-owners/about-
land-records/glossary/#)

executor: The person desig-
nated by a will, or assigned 
by a court, to administrate 
another person’s will or 
estate after their death. An 
executor has many responsi-
bilities.

FAIR MARKET VALUE 
(FMV): Usually the highest 
dollar value a person could 
get for their property, in an 
open and unrestricted mar-
ket, between a willing buyer 
and a willing seller who are 
acting independently of each 
other. Where needed, this 
value can be established by 
an independent professional 
appraiser.

FEE SIMPLE OWNERSHIP: 
The largest possible set of 
rights in the ownership of 
land. With fee simple own-
ership, a landowner has the 
power to make any decision 
legally permissible, regarding 
that land.

FOODLANDS: Land that 
provides food, whether 
through agriculture, culti-
vation, hunting, foraging, or 
other means.
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GIFT AT LAW: A donation 
where there is no exchange 
of value and no advantage 
received by the donor in 
return.

GRADUATED RATE ESTATE 
(GRE): An estate that is con-
sidered a testamentary trust 
for income tax purposes, 
where the executor applies 
for its status as a GRE within 
36 months of the individual’s 
death. In a GRE, the executor 
has enhanced flexibility for 
allocation of taxation to an 
estate’s income.

INCLUSION RATE: The rate 
at which capital gains or 
losses are calculated to be 
taxable income. The current 
rate is 50%, which means 
only 50% of any capital gains 
or losses are taxable.

INTER VIVOS GIFT: A gift 
made during the donor’s 
lifetime. To be considered 
legally valid, the following 
must be clearly established: 
an intention to gift, accep-
tance of the gift, and delivery 
of the gift. A deed of gift and 
a statutory declaration are 
typically used to establish 
these.

INTEREST (IN LAND): A 
legal right to property. There 
are many types of interests 
in land, including some that 
are not registered on title (i.e. 
do not appear in a land title 
search).

JOINT SPOUSAL OR COM-
MON-LAW PARTNER 
TRUST: This is a trust cre-
ated after 1999 by a settlor 
who was 65 years of age or 
older at the time the trust 
was created. The settlor and 
the settlor’s spouse or com-
mon-law partner are entitled 
to receive all the income that 
may arise from the trust be-
fore the later of their deaths. 
They are the only persons 
who can receive, or get the 
use of, any income or capital 
of the trust before the later 
of their deaths. (CRA: https://
www.canada.ca/en/reve-
nue-agency/services/tax/
trust-administrators/types-
trusts.html#gre)

JOINT TENANTS: Two or 
more individuals who share 
ownership of land with a 
right of survivorship, so that 
when one joint tenant passes 
away, their share in the land 
is transferred to the surviv-
ing joint tenant(s). (See also, 
“tenants-in-common”.)

LEASE: A right to exclusively 
occupy and use real property 
in accordance with the terms 
of a lease agreement. (See 
also, “licence”.)

LEGAL TITLE: (See “title to 
land”.)

LICENCE (IN RELATION 
TO REAL PROPERTY): A 
non-exclusive right to occu-
py and/or use real property 
in accordance with the terms 
of a licensing agreement. In 
general, a licence cannot be 
used for a residence. (See 
also, “lease”.)

LIEN: A type of security inter-
est in property that is used 
as collateral to satisfy a debt. 
The property can be used 
to satisfy the debt if it is not 
paid.

LIFETIME CAPITAL GAINS 
EXEMPTION (LCGE): An 
income tax deduction that 
applies to the disposition 
of certain capital property, 
including qualified farm or 
fishing property, and quali-
fied small business corpora-
tion shares.

MEMORANDUM OF UN-
DERSTANDING (MOU): A 
non-binding agreement that 
can be used to outline an 
agreement before preparing 
a binding document.

NET INCOME: Calculated 
by subtracting all allowable 
deductions from a person’s 
total income for the year.
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OUTLAYS AND EXPENSES: 
Amounts that a person in-
curred to sell a capital prop-
erty (e.g. fixing-up expenses, 
commissions, transfer taxes, 
advertising costs, or fees for 
brokers, surveyors, or law-
yers).

PERSONAL TRUST: (also see 
“trust”) In general, this is a 
trust that is either (1) a grad-
uated rate estate (GRE), or (2) 
a trust in which no beneficial 
interest was acquired for con-
sideration payable directly or 
indirectly to the trust or any 
person or partnership that 
has made a contribution to 
the trust by way of transfer, 
assignment, or other disposi-
tion of property.

PRINCIPAL RESIDENCE 
EXEMPTION: An income tax 
exemption that can apply to 
dispositions of real property 
that includes the owner’s 
principal residence.

PROBATE: The process un-
dertaken through the Su-
preme Court of British Colum-
bia to legally validate a will 
before it can be administered. 
The Supreme Court charges a 
fee for probate relative to the 
value of the estate.

QUALIFIED DONEE: Specific 
types of legal entities that are 
registered with the CRA to be 
considered equivalent to a 
charity in many ways, includ-

ing with the ability to write 
donation receipts. Examples 
of entities that can register 
as qualified donees include 
charitable organizations, local 
governments and universities.

QUALIFIED FARM OR FISH-
ING PROPERTY (QFFP): 
Certain kinds of property that 
are eligible for the lifetime 
capital gains exemption. See 
the text of this guide for a 
paraphrase of the criteria, and 
secton 110.6(1) of Canada’s 
Income Tax Act for the defini-
tion in full.

QUALIFIED SMALL BUSI-
NESS CORPORATION 
(QSBC) SHARES: See section 
110.6(1) of Canada’s Income 
Tax Act for the definition in 
full.

REAL PROPERTY: Includes 
land and those things per-
manently attached to it (e.g. 
buildings and fixtures).

RECAPTURE OF CAPITAL 
COST ALLOWANCE: An 
amount that is claimed as 
income due to the disposition 
of depreciable property for 
more than the undepreciated 
capital cost (UCC) remaining 
in its class (i.e. resulting in a 
negative UCC balance for that 
class at the end of a year).

REMAINDER INTEREST 
(IN LAND): In the context 
of a life estate, a remainder 
interest is the interest in the 
land held by the entity after 
the life estate is extinguished 
or expires. Generally in the 
establishment of a land trust, 
the life estate is held by an 
individual and the remainder 
is held by the charity to which 
the individual wishes to 
transfer the land upon their 
passing.

REGISTERED OWNERSHIP: 
The interest held by the entity 
whose name is on the deed or 
title to the land, as registered 
with the Land Title and Sur-
vey Authority; also referred to 
as holding legal title. A regis-
tered owner may be holding 
land in trust for a beneficial 
owner. (See also, “beneficial 
ownership”.)

REPATRIATION: Transfer of 
land to an Indigenous nation.

RIGHT OF SURVIVORSHIP: 
A right interviewed with joint 
tenancies that provides for a 
joint tenant’s interest in prop-
erty to be passed onto the 
surviving joint tenant(s) upon 
their passing. (See also, “joint 
tenants”.)

SECTION 219 COVENANT: 
A type of interest in land, 
registered pursuant to section 
219 of BC’s Land Title Act, that 
allows a third party to impose 
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negative or positive condi-
tions on the use of the land or 
a building on the land, build-
ing on the land, subdivision, 
or selling one or more parcels 
subject to the same covenant. 
The registered owner of the 
land is called the covenantor, 
and the third party is called 
the covenantee.

SPLIT RECEIPTING: The 
method used to calculate the 
eligible amount of a gift for 
receipting purposes when 
the donor has received an 
advantage (consideration) in 
return for his or her donation. 
(CRA: https://www.canada.ca/
en/revenue-agency/services/
charities-giving/charities/op-
erating-a-registered-charity/
issuing-receipts/split-receipt-
ing.html)

STATUTORY DECLARATION: 
A legally-binding document 
that can be used by a declar-
ant to confirm that the facts 
set out in the document 
are true to the best of their 
knowledge. It is similar to an 
oral statement made under 
oath.

TAX CREDIT: An amount by 
which income tax payable is 
reduced.

TAX DEDUCTION: An 
amount by which taxable 
income is reduced (thereby 
reducing the tax payable).

TENANCY-IN-COMMON: A 
type of a shared ownership 
of land. Unlike joint tenants, 
tenants in common can hold 
unequal shares in the land 
and do not hold a right of 
survivorship. (See also, “joint 
tenants”.)

TERMINAL LOSS (FOR 
DEPRECIABLE CAPITAL 
PROPERTY): An amount that 
is claimed as a loss when the 
undepreciated capital cost for 
a class has a positive balance 
at the end of a year and the 
person does not have any 
properties left in that class.

TESTAMENTARY TRANS-
FER: Transfer of property 
through upon an individual’s 
passing, as prescribed by their 
will or by virtue of intestacy.

TESTAMENTARY TRUST: A 
trust or estate that is gener-
ally created on and as result 
of the death of the person. 
The terms of the trust are 
established by the will, or by a 
court order in relation to the 
deceased individual’s estate 
under provincial or territorial 
law.

TITLE (TO LAND): Depend-
ing on the context in which 
it is used title means, on the 
one hand the right of owner-
ship of land and, on the other, 
the instruments or evidence 
of such right. In the register, 
title to land evidences fee 

simple ownership of land in 
one or more Registered Own-
er(s). Also referred to as land 
title and indefeasible title. 
A title may also refer to the 
ownership of interests in land 
less than fee simple, such as a 
mortgage or easement. (LTSA: 
https://ltsa.ca/property-own-
ers/about-land-records/glos-
sary/#)

TRUSTEE: The entity that 
holds land in trust for a bene-
ficial owner or purpose.

UNDEPRECIATED CAPITAL 
COST (UCC): Generally, UCC 
is equal to the total capital 
cost of all the properties of 
the class minus the capital 
cost allowance a person 
claimed in previous years. If 
a person sells depreciable 
property in a year, they also 
have to subtract from the 
UCC one of the following two 
amounts, whichever is less:

 ■ the proceeds of 
disposition of the 
property (either actual 
or deemed) minus the 
outlays and expenses 
incurred to sell it

 ■ the capital cost of the 
property

(CRA: https://www.canada.ca/
en/revenue-agency/services/
forms-publications/publica-
tions/t4037/capital-gains.
html)
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Your Land, Your Legacy
Creating a legacy gift in your will is a wonderful and simple way 
to make an impact and to put your values into action. Legacy 
gifts can significantly contribute to our common goals of pro-
tecting and ensuring the long-term availability of foodland and 
farmland.

You may wish to consider creating your legacy in honour of a 
loved one, an ancestor or a special friend.

Gifts of Land

By securing land in trust through our network, Foodlands Co-
operative provides a vehicle for current landowners to donate 
their properties and have peace of mind that their land will 
provide food security for their local community, while also 
helping farmers and community groups who support diversi-
fied, regenerative agriculture.

For more information, please contact Heather Pritchard,  
Foodlands Cooperative Co-Founder at heather@foodlands.org, 
or by telephone (604) 916-9658.

Foodlands Cooperative thanks the following funders for their 
support of this guide:
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